TENNESSEE DEPARTMENT OF ENVIRONMENT AND CONSERVATION
UNDERGROUND STORAGE TANKS &
SOLID WASTE DISPOSAL CONTROL BOARD

TENNESSEE DEPARTMENT OF
ENVIRONMENT AND CONSERVATION,

IN THE MATTER OF : )
)
ACC, LLC, )
)
Petitioner, )
)
Vs. ) CASE NOS. SWM 11-0006
) WPC 11-0024
) DOR 16-0010
)
)
)
)
)

Respondent.

PETITION FOR DECLARATORY ORDER

L. INTRODUCTION

Petitioner brings this action, pursuant to Tenn. Code Ann. § 68-212-117 (2013) and Tenn.
Code Ann. § 4-5-223 (2011), as an affected person seeking a contested case hearing before the
Underground Storage Tanks & Solid Waste Control Board (the “Board”) to determine whether
the Commissioner of the Tennessee Department of Environment and Conservation (“TDEC”)
exceeded her delegated authority by failing to comply with this Board’s Final Order of August 7,
2012, APD Docket NO. 04.27-116746A (“Board’s 2012 Order”) (Exhibit 1); and the subsequent
November 23, 2016 Consent Order, Case No. DOR 16-0010 (“2016 Consent Order”) (Exhibit 2)
when the Commissioner failed to provide ACC, LLC (“ACC” or “Petitioner”), with notice of any
alleged noncompliance, failed to invoice ACC for alleged missed deadlines pursuant to the 2016

Consent Order, and failed to afford ACC its appeal rights outlined in the 2016 Consent Order
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pursuant to the Tennessee Uniform Administrative Procedures Act (“I'UAPA”) Tenn. Code Ann.
§ 4-5-101 et. seq.

Petitioner seeks a Declaratory Order from the Board declaring the Commissioner
exceeded her delegated authority when she repeatedly denied Petitioner’s proposed corrective
action plans, certified by a professional engineer, which stated the plans were designed to
eventually achieve compliance with this 2016 Consent Order (2016 Consent Order, Ex. 2, Pg.
10, § XX(B)(2)) at the former ACC Landfill (“Site”). Petitioner requests the Board convene a
contested case hearing and make an expedited ruling as to the Commissioner’s interpretation and
compliance with this Board’s 2012 Order, 2016 Consent Order, applicable statutes, Rules and
Regulations including Petitioner’s appeal rights as outlined in the 2016 Consent Order.

Petitioner secks a Declaratory Order from the Board opining the Commissioner exceeded
her delegated authority when she failed to comply with this Board’s 2012 Order, the 2016
Consent Order, the Act, and the Rules and Regulations.

II. FACTS

1. ACC, LLC (“ACC” or “Petitioner”™), is a limited liability company organized and
existing under the laws of the State of Tennessee with its principal office located at 400 Arrow
Mines Road, Mt. Pleasant, Maury County, Tennessee.

2. ACC owns and operates a closed Class II industrial solid waste disposal facility
known as the “ACC Landfill.” In June of 2011, TDEC and ACC entered into a Consent Order to
remediate environmental problems with the ACC Landfill. Shortly after the 2011 Consent Order
was filed in Davidson County Chancery Court, a neighboring landowner, Starlink Logistics, Inc.
(Starlink), was allowed to intervene in the action. On November 11, 2011 the Chancery Court
remanded the matter Tennessee Solid Waste Disposal Control Board for a contested case accordance

with Tenn. Code Ann. § 4-5-301, ef seq . The contested case hearing was held before the Tennessee
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Solid Waste Disposal Board on August 7, 2012 with an Administrative Law Judge presiding. This
Board entered its Order on August 9, 2012. (Board’s 2012 Order, Ex.1).

En The Board’s 2012 Order required a “removal action”. Since remediation activities
were initiated in 2012, approximately 555,500 cubic yards of impacted wastes and soil from the
former landfill have been excavated and relocated to a lined waste disposal area on the site. These
activities, including the construction of a synthetic cover over the relocated wastes, were conducted
over 5 phases encompassing 5 years of construction activity. Since waste relocation, the monitored
constituent concentrations of ammonia, chlorides, and total dissolved solids (TDS) have resulted in
more than a 95 percent reduction in constituent concentrations within the surface water at the road
crossing. (Aff. Nancy Sullivan, Exhibit 3, § 4).

4. The Board’s 2012 Order expressly provided that “[t]reatment, transport or
disposal of water is not required pursuant to this Order until the TDEC approved CAP has been
completed.” (Board’s 2012 Order, Ex. 1, Pg 17, § XXVI(B)(3)) Specific post-closure care and
ground water corrective action requirements are to be established by the landfill operator in the
Post-Closure Care Plan and the Ground Water Corrective Action Plans. ACC has also not received
approval of its Post-Closure Care Plan or submitted to the TDEC. (Aff. Nancy Sullivan, Ex. 3, §
11).

5. The 2012 Board Order contained a reservation of rights section wherein the
Commissioner reserved the right to require further or supplemental corrective action due to impacts
from the discharges from the ACC Landfill, or based on changes of conditions or new information,

to assess civil penalties for all violations of the law, and to assess all damage in the 2012 Amended

Consent Order. (Ex 1.)
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6. On September 16, 2016 Evan Span sent a letter to ACC directing ACC to submit a
plan by October 31, 2016 for abandonment and replacement of two monitoring wells at the site,
wells MW-4 and MW-6 in response to the June 2016 groundwater monitoring report submitted
pursuant to this Board’s Order. (Aff. Christopher Scott, Ex. 4, § 5).

7. On November 23, 2016, TDEC exercised its reserved right and entered into a
supplemental Consent Order with ACC “to cause the remediation of hazardous substances, solid
waste, or other pollutants that are impacting portions of Sugar Creek and an unnamed tributary of
Sugar Creek (“hereinafter referred to as the “2016 Consent Order”’) (2016 Consent Order, Ex. 2; Pg.
1). The 2016 Consent Order stated the primary goal was “to reduce the loading of contaminants
discharging from the Site via surface water.”

8. On April 19, 2017, TriAD, on behalf of ACC, submitted the written plan
requested by TDEC for changes to the groundwater monitoring network. The plan included
abandonment and replacement of MW-6 and the addition of two new monitoring wells. The plan
also included a detailed explanation of why abandonment of MW-4 was not needed. (Aff.
Christopher Scott, Ex. 4, 9 9).

9. On July 28, 2017, Mr. Spann sent a letter to ACC regarding the report of the
routine June 2017 groundwater monitoring event in which he again required abandonment and
replacement of MW-4 and MW-6. TriAD on behalf of ACC, relied the same day, asking if Mr.
Spann had reviewed the April 19 plan. On August 2, 2017, Mr. Spann replied via email that he
had probably received the plan but could not find it. He asked that it be resubmitted. TriAD on
behalf of ACC, emailed the plan to Mr. Spann on that date. (Aff. Christopher Scott, Ex. 4, § 10).

10. Eight months after ACC submitted its proposed CAWP, on December 7, 2017,

TDEC finally responded to the April 19, 2017 plan stating it would require the submittal of a
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revised Corrective Action Work Plan (CAWP), to include revisions to the groundwater
monitoring network, and extended the due date for the revised CAWP to January 31, 2018. The
December 7, 2017 letter included extensive written comments in response to the draft CAWP.
The letter provided, purpose of these comments was "to establish performance standards and a
timetable for [Defendant] ... to achieve Tennessee Water Quality Criteria for the designated
surface water uses at the Site." (Aff. Christopher Scott, Ex. 4, § 11). TDEC’s comments stated
WQC were selected by the Division of Water Resources independent of site-specific studies and/or
without input from ACC in direct conflict, the explicit terms of this Board’s 2012 Order and the
regulations. The letter rejected use of the interim standards that were proposed to be used during the
time needed to complete site-specific studies and stated a date-certain of April 15, 2018 wherein
ACC should cease discharging surface water from the site in excess of the WQC set by TDEC.
(Aff. Christopher Scott, Ex. 4, §24).

11. On January 31, 2018, TriAD on behalf of ACC submitted the revised CAWP,
which included the previously submitted April 2017 proposed changes to the groundwater
monitoring network in the revised groundwater monitoring plan, an appendix to the revised
CAWP. This was the third time that TriAD, on behalf of ACC, submitted to Mr. Spann the
proposed changes to the groundwater monitoring network Mr. Spann had previously requested.
(Aff. Christopher Scott, Ex. 4, §12).

12. The January 31, 2018, revised CAWP was submitted to TDEC incorporated the
TDEC comments to the extent that ACC and TriAD judged those comments to be technically
practicable along with an accompanying letter wherein the licensed Professional Engineer
explained some of TDEC’s comments were not technically practicable in her professional

opinion and therefore she could not include in plans stamped by a Professional Engineer. The
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ACC proposed CAWP .included the use of interim standards (lower than those proposed in
previous versions of the CAWP) to be used only during the time required for the studies needed
to set site-specific WQC, which were, as understood by ACC and TriAD, allowed consistent with
the regulations and the Orders. (Aff. Sullivan, Ex. 3, § 6-8 ); (Aff. Christopher Scott, Ex. 4, q
25).

13. On March 5, 2018, Mr. Spann once again responded to the routine December
2017 groundwater monitoring report with a letter again requiring abandonment and replacement
of MW-4 and MW-6, with a plan for such work due by March 30. (Aff. Christopher Scott, Ex. 4,
113).

14. On March 14, 2018, Mr. Tom Grosko of ACC sent a letter to Mr. Spann in
response to the March 5, 2018 letter, presenting the timeline of the requests, meetings, and
submittals regarding the proposed changes to the groundwater monitoring network at the site.
(Aff. Grosko, Exhibit 5, § 12); (Aff. Christopher Scott, Ex. 4, § 14).

15. On September 27, 2018, Mr. Spann sent a letter to Mr. Grosko, approving the plan
submitted to TDEC on April 19, 2017, with the exception that TDEC asked why MW-4 was not
proposed for replacement and requesting again that it be replaced. (Aff. Christopher Scott, Ex. 4,
9 15).

16. On August 8, 2018, TDEC, in a letter from Mr. Spann, rejected the revised
CAWP and the accompanying explanations-again attempting to direct a licensed Professional
Engineer to include items in a plan in violation of the Rules of State Board of Architectural and
Engineering Examiners, Chapter 0120-02 Rules of Professional Conduct. TDEC further stated

ACC it should somehow stop all surface water from leaving the ACC site in excess of the WQC
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by November 1, 2018 pursuant to an “approved plan”- ACC had not received an approved plan.
(Aff. Christopher Scott, Ex. 4, § 26)

17.  In a subsequent meeting with TDEC representatives including Mr. Spann and Mr.
Gregory M. Denton on September 24, 2018, TDEC explained to ACC’s consultants it would not
comply with this Board’s 2012 Order and instead would set its own WQC and would use the US
EPA ecological screening level for chloride (230 mg/L) as a WQC rather than as guidance for
developing WQC. (Aff. Christopher Scott, Ex. 4, § 26).

18. TDEC also explained that it planned to use the U.S. EPA ecological screening
level for chloride (230 mg/L) as a WQC _rather than as guidance for developing WQC as
intended by U.S. EPA. The text accompanying the U.S. EPA screening levels includes the
following: “Since these numbers are based on conservative endpoints and sensitive ecological
effects data, they represent a preliminary screening of site chemical concentrations to determine
the need to conduct further investigations at the site. ESVs are not recommended for use as
remediation levels.” (Aff. Christopher Scott, Ex. 4, § 26).

19. On October 1, 2018, ACC submitted a revised written CAWP to TDEC. (Aff.
Christopher Scott, Ex. 4, 9 27)

20. TDEC responded in writing to ACC on October 19, 2018, rejecting ACC's revised
CAWP, TDEC “suggested “in this letter that Defendant consider pumping and hauling the
accumulated surface water in excess of the WQC set by TDEC as an interim measure, in an
effort to comply with the arbitrary November 1, 2018 deadline. (Aff. Grosko, Ex. 5, ] 13).

21.  There are numerous corrective actions that could be implemented at the site to
further reduce constituent concentrations in surface water. To determine the most effective

corrective action(s) that would achieve the specified water quality criteria, a site investigation is

{01842127.4 }



required to delineate the horizontal and vertical impact to site soils and their associated relationship
to site waters. After numerous Corrective Action Work Plans (“CAWP”) submittals to the TDEC,
approval of this first step has not been granted by TDEC since completion of the waste relocation
activities,. ~ Without this site-specific information, the development of engineering details,
establishment of base flow conditions, and relation to storm events cannot accurately be developed.
In addition, implementation of corrective actions without this site-specific information could result
in unnecessary expenditures and/or the construction of ineffective actions that would later require
removal and replacement of previously constructed measures with alternate measures. For example,
in the event ACC put a cap on the remaining in-place soils, it is likely ACC and/or TDEC may later
determine, after completion of additional site studies and continuing surface water monitoring, that
the underlying soils require removal or in-situ stabilization to prevent leaching of contaminants in
which case the previously constructed cap could require removal, disposal, and a new cap all at an
additional cost prior to implementation of the next phase of the corrective action. (Aff. Nancy
Sullivan, Ex. 3, 9 5).

22. On December 14, 2018 the Commissioner and the Tennessee Attorney General &
Reporter filed a Verified Complaint and Motion for Temporary and Permanent Injunction in the
Davidson County Chancery Court seeking:

(1) an order and judgment declaring ACC to be in violation of the final 2016 Consent

Order and the WQCA by asserting ACC failed to perform such corrective actions at its

closed industrial landfill in Maury County, Tennessee, as required under Section XX. B.

2. of the 2016 Consent Order, and TDEC's comments thereto, to achieve prompt surface

water compliance with the Tennessee Water Quality Criteria; (2) an order and judgment

requiring Defendant to pay contingent civil penalties assessed under the final 2016

Consent Order until such time as ACC achieves surface water compliance with the

Tennessee Water Quality Criteria; and (3) a permanent injunction enforcing the terms of

the parties' 2016 final administrative Consent Order by requiring ACC to incorporate and

comply with the written comments submitted by TDEC to ACC's corrective action work

plan for its closed industrial landfill in order for ACC to achieve prompt surface water
compliance with the Tennessee Water Quality Criteria.
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23.  As of January 4, 2019, ACC has not received approval from the TDEC of any

proposed CAWP and as a result has not completed construction of an approved CAWP. (Grosko

Affidavit Exhibit 5.)

II1. APPLICABLE LAW

24.  ACC, LLC, is "Person" pursuant to Tenn. Code Ann. § 68-212-104 (13), 69-3-
103(20) and 68-211-103(6).

25. The Commissioner is authorized under Tenn. Code Ann. § 68-212-224 to enter
into a Consent Order to accomplish clean-up.

26. Tennessee Solid Waste Management Rule 0400-11-01-.04(8)(d) establishes a 30-
year period of post-closure care for Class II (industrial) landfills, and Rule 0400-11-01-.04(8)(e)
establishes the minimum activities that the landfill operator must perform during that post-
closure care period. Specific post-closure care and ground water corrective action requirements
are to be established by the landfill operator in the Post-Closure Care Plan and the Ground Water
Corrective Action Plan as detailed in the regulations. Pursuant to Tenn. Code Ann. § 68-211-
107, the Department is authorized to exercise general supervision over the operation and
maintenance of solid waste processing facilities and disposal facilities or sites.

27. The Solid Waste Disposal Act (“SWDA”) and the Water Quality Control Act
(“WQCA”) expressly authorize the Commissioner of TDEC to issue "orders for correction” to
responsible persons when provisions of either Act are not being carried out. Tenn. Code Ann. §
68-211-112 (2013) and Tenn. Code Ann. § 69-3-109(a) (2008). Id. The Hazardous Waste
Management Act (“HWMA”) specifically authorizes the Commissioner to issue orders for clean-

up and remediation of inactive hazardous substance sites. Tenn. Code Ann. § 68-212-206 (2011).

1d.
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28. The Commissioner of TDEC is authorized to issue “orders for correction” to
responsible persons. Tenn. Code Ann. § 68-211-112, § 68-212-206, and § 69-3-109(a). The
HWMA authorizes the Commissioner to enter into consent orders for clean-up and remediation
of inactive sites. Tenn. Code Ann. § 68-212-224 (2011).

IV. DECLARATORY ORDER

29.  DPetitioner asks the Board to commence a contested case hearing to review
TDEC’s failure to comply with this Board’s 2012 Order, the 2016 Consent Order, the Act, and
the Rules and Regulations.

30.  Petitioner asks the Board to issue an Order proclaiming the Commissioner
exceeded her delegated authority by violating ACC’s due process appeal rights when she failed to
issue comply with the terms contained in the 2016 Consent Order and afford ACC its appeal
rights pursuant to the UAPA in compliance with the 2016 Consent Order.

31.  Petitioner asks the Board to issue an Order proclaiming the Commissioner
exceeded her delegated authority and violated this Board’s 2012 Order by failing to approve
ACC’s plans for corrective action at the Site as certified by a Professional Engineer who opined
the plan submitted was designed to achieve the goal of surface water meeting site specific
standards for ammonia, chlorides, and total dissolved solids pursuant to the Acts.

32.  Petitioner asks the Board to issue an Order proclaiming the Commissioner
exceeded her delegated authority when it denied ACC’s request to pump surface water onto an
adjoining property it controls in direct conflict with the Commissioner’s prior approval
authorizing a neighbor to pump the same water onto an adjoining golf course.

33.  Petitioner asks the Board to issue an Order proclaiming the Commissioner

exceeded her delegated authority by violating the 2016 Consent Order by failing to approve
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ACC’s corrective action work plan certified by a Professional Engineer. (Aff. Nancy Sullivan,
Ex. 3, 95-9).

34.  Petitioner asks the Board to issue an Order proclaiming the Commissioner
exceeded her delegated authority by instructing a licensed Professional Engineer to stamp a
report in violation of State Board of Architectural and Engineering Examiners, Chapter 0120-02,
Rules of Professional Conduct. (Aff. Nancy Sullivan, Ex. 3, ] 6-8).

35.  Petitioner asks the Board to issue an Order proclaiming the Commissioner lacked
the authority to issue the mandatory and arbitrary deadlines contained in its December 7, 2017
letter.

36.  Petitioner asks the Board to issue an Order proclaiming the Commissioner lacked
the delegated authority to issue the mandatory and arbitrary deadlines to ACC contained in its
August 8, 2018 letter. (Aff. Nancy Sullivan, Ex. 3, §5-6).

37. Petitioner asks the Board to issue an Order proclaiming the Commissioner lacks
the authority to suggest and or to order a “person” to implement technically impracticable
remedies by a mandatory date, based upon inadequate data. (Aff. Nancy Sullivan, Ex. 3, 45-6).

38. Petitioner asks the Board to issue an Order proclaiming the Commissioner
exceeded her authority and the Act by denying ACC’s Corrective Action plan in direct conflict
with this Board’s 2012 Order.

39.  Petitioner asks the Board to issue an Order proclaiming the TDEC exceeded its
delegated authority when it failed to consider Rule 0400-40-03-.02(9).

40.  Petitioner asks the Board to issue an Order proclaiming the Commissioner

exceeded her delegated authority when it failed to comply with this Board’s 2012 Order when
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she denied the landfill operator’s post-closure care and ground water monitoring plans. (Aff.
Nancy Sullivan, Ex. 3, q11).

41.  Petitioner asks the Board to issue an Order proclaiming the Commissioner lacks
the authority to seek appeal of this Board’s final 2012 Order pursuant to Tenn. Code Ann. § 69-3-
111 (2013).

42.  Petitioner asks the Board to issue an Order proclaiming the Commissioner
exceeded her delegated authority by using the US EPA ecological screening level for chloride
(230 mg/L) as a WQC rather than as guidance for developing WQC at the ACC site. (Aff.
Christopher Scott, Ex. 4, 4 26).

43, Petitioner asks the Board to issue an Order proclaiming the Commissioner
exceeded her delegated authority when she rejected ACC’s proposed CAP including the Ground
Water Monitoring Plan and Surface Monitoring Plan included therein as the 2012 Order states
“the resulfs of testing shall be used to develop the appropriate standards and methods for future
annual testing and shall be included in the Water Monitoring Plan submitted with the CAP. A
revised Ground Water Monitoring Plan will also be prepared in conjunction with the Surface
Monitoring Plan and included as part of the CAP”. (Exhibit 1.)

44,  The Commissioner exceeded her delegated authority when she failed to comply
with the terms contained the 2016 Consent Order and denied ACC of its appeal rights pursuant to
the 2016 Consent Order.

45.  The Petitioner asks the Board to Order the Commissioner to pay ACC’ attorney
fees and all associated litigation costs including expert fees pursuant to Tenn. Code Ann. §§ 29-
37-104, 4-5-325.

46.  The Petitioner asks the Board to Order all other relief it deems appropriate.
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Respectfully submitted,

b

Sharon O. Jacobs £14626)
William J. Haynes, III (017398)
Bone McAllester Norton PLLC
511 Union Street, Suite 1600
Nashville, Tennessee 37219-1778
Telephone: (615) 238-6300

Ao Jomss e 0

Dalton M. Moungér, BPR #12447 '
Charles M. Molder, BPR #028278
Kori Bledsoe Jones, BPR # 031029
MOUNGER & MOLDER, PLLC

808 S. High Street

Columbia, TN 38402

Telephone: (931) 380-9005

Counsel for Defendant ACC, LLC
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CERTIFICATE OF SERVICE

A true and correct copy of the foregoing document has been mailed by U.S. First-Class
Mail, postage prepaid, and/or hand-delivery to the following on January I , 2019:

Patrick J. Flood, P.E., Technical Secretary

Underground Storage Tank & Solid Waste Disposal Board
William R. Snodgrass Tennessee Tower

312 Rosa L Parks Ave, 14th Floor

Nashville, TN 37243

Administrative Hearings Division
William R. Snodgrass Tennessee Tower
312 Rosa L. Parks Ave., 8" Floor
Nashville, TN 37243

Office of General Counsel

Tennessee Department of Environment and Conservation
William R. Snodgrass Tennessee Tower

312 Rosa L Parks Ave, 2nd Floor

Nashville, TN 37243

_

Sharon O. Jacobs J
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STATE OF TENNESSEE e e
DEPARTMENT OF ENVIRONMENT AND CONSERVATION: '/ = I
BEFORE THE TENNESSEE SOLID WASTE DISPOSAL CANTROLBQARD

SLURL AR OF oAl

IN THE MATTER OF: )
)
ACC, LLC ) APD DOCKET NUMBER
) 04.27-116746A
RESPONDENT )

BOARD APPROVAL OF AMENDED AND RESTATED CONSENT ORDER

e e e e g e s

This matter came before the Tennessee Solid Waste Disposal Control Board (“Board™),

After consideration the Board made the following findings of fact and conclusions of law:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

i o ST S

L. Robert J. Martinean, Jr., is the duly appointed Commissioner of the Department of 2

Environment and Conservation (“TDEC”).

2. ACC, LLC (“ACC”) is a limited liability company organized under and existing by virtue

of the laws of the State of Tennessee, ]

3. In June of 2011, the TDEC and ACC entered into a Consent Order, Nos. SWMI1-0006

and WPC11-0024) (Exhibit A).

1 EXHIBIT
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4. ACC filed the June 2011 Consent ‘Order in Chancery Court pursuant to applicable

provisions of both the Hazardous Waste Management Act and the Water Pollution Control Act.

5. When an administrative Consent Order is filed in Chancery Court pursuant to these
provisions it can be converted into a Court Order if it is approved by the Court. However, before

the Court acts, public notice is given and interested parties may intervene.

6. A neighbor of the ACC Landfill, StarLink Logistics, Ine. (StarLink) intervened in the

Chancery Court Case and objected to the June 2011 Consent Order being approved by the Court,

7. After StarLink intervened in the Chancery Court case, the parties in the Chancery Court
case (ACC, TDEC and StarLink) engaged in extensive settlement discussions in an attempt to
revise the June 2011 Consent Order in a manner that would make it acceptable to all three
parties. Although theé parties did agree in principle on the nature of the remedial actions that are

needed at the old landﬁfl, the.parties could not agree on all of the details. In particular agreement

could not be reached on the schedule for implementation,

8. Because all of the parties in the Chancery Court Case could not reach agreement, the
Court remanded the matter to the Board (Exhibit C) to determine if the June of 2011 Consent

Order should be adopted as a Final Order of the Board ot if a modified Order should be issued by

the Board.




9. TDEC and ACC continued to attempt to reach agreement after the three party
negotiations failed, That resulited in the development of the proposed Amended and Restated
Consent Order (Exhibit B). TDEC and ACC jointly recommended that the Board approve this

modification of the June 2011 Order.

10. StarLink requested and was granted the right to intervene in the Board hearing so that
StarLink would have the opportunity to address the Board concerning the proposed Amended

and Restated Consent Order.

11 ACC is the owner and operator of a closed industrial landfill, This closed fandfill, known

as the “ACC Landfill” is the subject of the Amended and Restated Consent Order.

12. The ACC Landfill is located immediately east of Arrow Mines Road south of the City of

Mt. Pleasant in Maury County, Tennessee.

13. The ACC Landfill encompasses approximately 14 acres and was used for the disposal of
aluminum recycling wastes from the Smelter Service Corporation (“SSC”) secondary aluminum

smelfing plant located at 400 Arrow Mines Road in Mt. Pleasant, Tennessee,

14, Surface water and ground water at the Landfill drain westward toward Arrow Mines
Road and Sugar Creek, into the Artow Lake impoundment which is located immediately west of

Arrow Mines Road.
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15, The ACC Landfill was constructed and operated pursuant to a “registration” or “permit”
initially issued to Respondent by the TDEC (then the Department of Public Health) on July 1,

1981.

16.  The Respondent started disposing of wastes at the Landfill on or about August 1981, and
continued doing so until September 1, 1993. The Respondent then performed final closure of the
Landfill in accordance with Closure/Post-closure Care and Corrective Action Plans approved by

the Department.

17. Within a very few years of beginning operation, it appeared to the Respondent and the
Department‘ that unacceptably high levels’of chlorides and ammonia were leaching out of the
wastes and into the underlying ground water and down-gradient surface water that drained into
Sugar Creek and Arrow Lake. That condition was not resolved by the final closure of the
Landfill and continues today. Over the years as regulations and technologies have evolved, the
Respondent has worked with TDEC — both voluntarily and in response to TDEC enforcement

actions — to identify why this leaching was occurring and try to stop it.

18. While resulting in a greater understanding of contaminant migration at the Landfill, these
investigations failed to achieve the desired goal of yielding information leading to the
development of feasible alternatives for the preferred remedial option of intercepting or diverting

ground water away from the buried waste deposits.




19. The Amended and Restated Consent Order recognizes that it is now apparent that the
only way 1o stop this Landfill from continuing to impact ground water and surface water is to
remove all waste that has the potential to be in contact with water, The removed waste must be

placed in a new cell that meets current landfill design requirements.

20.  The Board and the Commissioner have only the authority and power granted in the
Tennessee Solid Waste Disposal Act. Neither the Board nor the Commissioner have the
authority to redress StarLink’s private nuisance claims, Wayne County v The Tennessee Solid

Waste Disposal Control BD, 756 S.W.2d 274, 1988.
ORDER

WHEREFORE, PREMISES CONSIDERED:

1. The Board adopts the Amended and Restated Consent Order (Exhibit B) and Orders the

Respondent to fully comply with all of its terms and conditions.

2. The Amended and Restated Consent Order supersedes the June 2011 Administrative
Consent Order, Nos. SWM11-0006 and WPC11-0024,

REASONS FOR DECISIONS

The above Findings of Facts and Conclusions of Law, and the Ordets were made in an
effort to provide a coordinated system of control and management of solid waste, hazardous
waste and hazardous substances in Tennessee. The Board finds that remediation of the ACC

Landfill in the manner specified in the Amended and Restated Consent Order is necessary to




*e

proteot the health, safety and welfare of the public, Neither the Board nor the Commissioner

have the authority to redress StarLink’s private nuisance claims, Wayne County v The
Tennessee Solid Waste Disposal Control BD, 756 S.W.2d 274, 1988. Further, the Board
encourages seltling cases so that limited resources are expended on remediation of the

environmental impacts rather than prolonged litigation.

Adopted and approved by a majority of the Board, a quorum being present, this
T ey ot Aa ST, 2012,

FOR THE SOLID WASTE DISPOSAL
CONTROL BOARD

_Ei : i_‘ day of

T S

Chairman

Filed in the Administrative Procedures Division, Office of the Secretary of State, on this

2012,

Admmlstiatwe toeedurds Division




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of this
document has been served upon all interested parties or their counsel of record by
delivering copy of same fo their offices or by placing a true and correct copy of
same in the United States mail, postage prepaid. This 94 day of

—Argpenats 2012,

E. %scph ganders, BPR#6691
General Counsel

Department of Environment and Conservation
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IN THE MATTER OF; )
)

ACC, LLC ) CASE NO: SWM11-0006

' ) WPC11-0024
RESPONDENT )

CONSENT ORDER

This Consent Order is made and entered info by and between the Tenncssee Depariment
of Environment and Conservation (hereinafter "Department”) and ACC, LLC a Tennessee

Limited Liability Company.

PARTIES
X.

Robert J. Martineau, Jr., is the duly appointed Commissioner of the Department.

11,

ACC, LLC. (hereinafter the “Respondent” or "Consenting Party"”) is a limifed liability
company organized under and existing by virtue of the laws of the State of Tennesseo. Service
of process may be made on the Respondent through Mr., Thomas W. Hardin, Registered Agent,
at 102 West 7" Street, Columbia, Temessee 38401, Consenting Party is the owner and operator

of a closed, Department-permilted industrial landfijl that is releasing waste constituents o

Exhibit
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groundwater and surface water, That closed landfill, known as the “ACC Landfill” is the su bject

of this Consent Order,

JURISDICTION
111,
Whenever the Commissioner has reason fo believe that a violation of the Tennessee
Water Quality Control Act (the “WPC Act”), Tennessee Code Annotated (T.C.A.) §69-3-101 et
seq. has occurred or is about to occur, the Comnmissioner may issue a coinplaint to the violator
and the Comumissioner may order corrective action be taken pursuant to T.C.A. §69-3-109(a) of
the WPC Act, Purther, the Commissioner has authorify to assess: civil penalties against any
violator of the WPC Act, pursuant to T.C.A. §69-3-115 of the Act; and has authority to assess

damages incurred by the state resulting from the violation, pursuant to T.C.A. §69-3-116 of the

WPC Act,

v,

When the Commissioner finds that provisions of the Tennessee Solid Waste Disposal
Act, {hereinaﬂer the “SWD Act”), T.C.A. §68-211-101 et seq. are not being complied with, he is
authorized by T.C.A. §68-211-112 to issue orders for correction fo the responsible person.
Further, T.C.A. §68-211-117 gives the Commissioner, or his authorized representative, the
authority to assess damages and civil penalties apainst any person who vialates any provision of
the SWD Act or any rule, regulation, or standard adopted pursuant to said SWD Aet
Notwithstanding any law to the contrary, except chapter 213 of Title 217 of the Tennessee Code

Amnotated, the approval of the commissioner of a solid waste processing facility or disposal
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facility or site shall be final and not subject to review by any administrative board, commission

or other administrative office or body, T.C.A. §68-211-1 13(d).

V.
Pursuant to T.C.A. §68-211-107 the Department is auvthorized to exercise general
supervision over the operation and maintenance of solid waste processing facilities and disposal
facilities or sites. Such peneral supervision shalf apply to all features of operation or

maintenance which do or may affect the public health and safety or the quality of the

environment and which do or may affect the proper processing and disposal of solid wastes.

YI.

Pursuant to T.C.A. §68-212-224 of the Hazardous Waste Management Act of 1983, as
amended, the Comnissioner is authorized to enter into a CONSENT ORDER with a party who is
willing and able to conduct an investigation and remediation of a hazardous substance site or
Brownfields Project. The Commissioner has the discretion and is authorized to establish and

apportion liability consistent with T.C.A. §68-212-207(b) in a CONSENT ORDER.

\418
Departiment rules governing peneral water qualily criteria and use classifications for
surface waters have been promulgated pursuant to T.C.A. §69-3-105 and are effective as the

Official Compilation Rules and Regulations of the State of Tennessee, Chapters 1200-4-3 and

1200-4-4
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VI,

Sugar Creek, described herein, is “waters of the state” as defined by T.C.A. §69-3-
103(33). Pursuant to T.C.A. §69-3-105(a)(1), all waters of the state have been classified by the
Tennessee Water Quality Control Board for suitable uses as set forth in 'I‘ennesscp Rule Chapter
1200-4-4, Use Classifications for Surface Waters. Accordingly, the impacted portion of Sugar
Creek is classified folr the following uses: domestic water supply, industrial water supply, fish
and aquatic life, recreation, irrigation, livestock watering and wildlife. Additionally, Sugar
Creek is listed as impaired fov salinity/total dissolved solids/chlorides from landfills, loss of
biological integrity due to siltation, and other habitat alterations due 1;) urbanized high density

area impacts,

IX.
Tennessee Rule 1200-1-7-.04(8)(d) establishes a 30-year period of post-closurc' care for
Class I (industrial) landfills,and Rule 1200-1-7-.04(8)(¢) establishes the minimum activities that
the landfill operator must perform during that post-closure care period. Specific post-closure
care and ground water corrective action requirements are 1o be established by the landfill
operator’in the Post-Closure Care Plan and the Ground Water Corrective Action Plan as defailed

in the regulations, and must be approved by the Commissioner.
X.

For the purposes of this CONSENT ORDER only, a Brownfield project may be a sjte

contaminajed by hazardous substances, solid-waste, or any other pollutant,
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XL
As required by T.C.A. §68-212-224, a summary description of all known existing
environmental investigations, ;%Ludies, reports or documents concerning the Site’s environmental
condition has been submitted to the Department by the Consenting Party, As of the date of
entering into this CONSENT ORDER, the Site is not listed or been proposed for listing on the

federal National Priorities List,
X1,
‘The Respondent is a “person® and/or a “potentially liable party” as defined by T.C.A. 88

69-3-103(20); 68-211-103(6); 68-212-206; as herein described.

FACTS

X1,

The Respondent is the current owner of a 48.02-acre parcel of land (hereinafter the

“Site™) located immediately east of Arrow Mines Road south of the City of Mt Pleasant in

.Maury County, Tennessee. Located on that parcel of land, and also currently owned and

operated by Respondent, is the closed Class I (indu‘stria]) solid waste disposal facility known ag
the “ACC Landfill” (hereinafier the “Facility”). The Facility encompasses approximately 14
acres and was used solely for the disposal of aluminum recycling wastes from the Smelter
Service Corporation (hereinafter “SSC”) secondary aluminum smeliing plant located at 400
Arrow Mines Road in Mt. Pleasant, ‘Tennessee. The disposed wastes consist wholly, or almost

wholly, of the “salt cake” slag and bag-house dusts from SSC’s aluminum smelting operations,
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Salt cake constitutes by far the greatest bulk of the wasies disposed in the Facility, and it contains

high concentrations of highly soluble salts sodium chloride and potassium chloride.

X1V,
Surface water and ground water at the Site drain westward toward Arrow Mines Road

and Sugar Creek, the Arrow Lake impoundment of which is located immediately west of Arrow

Mines Road,

| XV.

The Facility was constructed and operated pufsuant to a “registration” or “permit”
initially issued to Respondent (in its original corporafe form of Associated Commodities
Corporation) by the Department (then the Department of Public Health) on July 1, 1981. Under
the regulations in effect at the time, the Deparbment actually performed the hydrogeologic
evaluation of proplosed landfill sites and either approved, with conditionsl, or disapproved such
sites (or portions thercof) for use as a landfill, The Department’s conditional hydrogeologic
approval of the Facility for landfill use was issued by the Department on February 23, 1981,
Subsequent fo such approval, and in accordance with the then-applicable regulations,
Respondeul' submiﬁed plans for constructi.on and operation of the landfill which were approved
by the Department with the issuance of the registration (permit). The Facility is identified by the

Depariment-assigned number IDL 60-0032.
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XVI.

The Respondent started disposing of SSC’s wastes at (he Facility on or about August

1981, and continued doing so until September 1, 1993. The Respondent then performed fina)
closure of the Facility in accordance with Closure/l’os-t-closure Care and Corrective Action Plans
approved by the Department. This involved principally establishing a final soil cover system
over the waste deposits that met the requitements of Tennessee Rule 1200-1-7-.04(8)(c)3 fat the
time], with swface water confrols as necessary to minimize and control erosion and
- sedimentation. Following subsequent improvements to the final cover and reconstruction of the
perimeter -surface water drainage ditches around the landfill, Respondent on July 18, 1995,
submitted to the Department a certification of completion of closure. On April 8, 1996, the

Respondent was issued an Acceptance of Closure by the Department,

XVII.

Within a very few years of beginning operation, it appeared to the Respondent and the
Department that unacceptably high levels of chlorides was leaching out of the wastes and into
the -underlying ground \#ater_ and down-gradient surface waler that drained into Arrow Lake.
That condition was not resolved by the final closure of the Facility and continues today, Over
the years as regufations and technologies have evolved, the Respondent hés worked with the
Department - both voluntarily and in response to Department enforcement actions — {0 identify

why this leaching was occutring and try to stop it. Various investigative and corrective action

. efforts have been performed by Respondent, including, but not limited to, the following:

* Application of daily cover material to divert rainfall from the wastes;

« Construction of lengthy ditches to re-route surface water around the landfill;
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Construction of multiple settling ponds and associated drainage control ditches;

v Attempted sealing of springs and seeps;

Installation, development, and maintenance of a system of ground-water monitoring wells

°
to delineate the nature and extent of groundwater conlamination;
¢ Collection and analysis of surface water and ground water samples at multiple locai’ions,
including routine periodic monitoring at selected {ocations, in accordance with plans
approved by the Department; | |
»  Soil boring / rock coring with installation of piczomelers along the landfill perimeter, and
lest pit/trench excavafions within ‘('Iw landfill to evaluate ground-water flow into the
landfill ;
" ® Two separdte Dye Tracer Studies to fry to define proundwates flow and Karst impacts in
the vicinity of the landfill; .
» Investigation of landfill vicinity for Karst conditions that may control groundwater flovw;
* Electrical resistivity and microgravity surveys of the landgill to iy to dcﬁn_e groundwater
flow paths beneath the landfill; and —.
e Geoprobe / rotary auger investigations to; evaluate depth to bedrock and groundwater

conditions.
While resulting in a greater understanding of contaminant migration at the Facility, these
investipations failed fo achieve the desired goal of yielding information leading to the

development of feasible alternatives for the preferred remedial option of intercepting or diverting

groundwater away from the buried waste deposits.
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XVIII.

In aletter dated June 27, 2003, the Department (1) recognized that the final closure of the
landfill had not significantly reduced the release of contaminated leachate from the wastes, (2)
acknowledged the extensive hydrogeologic investigations Respondent had performed ai the Site
té identify the nature of the leachate release (including the mechanism by which groundwater
interacts with the waste) and the knowledge gained, and (3) called for the development and
‘submission of the groundwater corective action plan required by Tennessee Rule 1200-]-7.
04(7)7 and 8. Respondent submitted a Corrective Action Plan (hereinafter “CAP") meeting
these requirements on December 30, 2003, In the CAP, Respondent presented a comprehensive
evaluation of the available data, described how the site conditions limited the available options,
and identified three remaining options for mitigating the release of contaminated leachate from
- the landfill: (1) Clean Closure / Waste Removal, (2) Leachate Collection/Treatment, and €))
Natural or Enhanced Site Attenuation. The CAP then presented an assessment of the feasibility
and potential effectiveness of these options and concluded that “selection of a remed y that fulfills
all the criteria established by Rule 1200-1-7-.04(7)(a)8(ii) in the next two or three years is
technically and economically im}ﬁractical.” The CAP then recommended that a. Wetlands
Treatment Alternative to enhance attenuation of releases and impacts be pursued at the Site,
Following a public meeting held by Respondent in January 2004 1o obtain public comments on
the CAP, the Department allowed Respondent to pursue this remedy pending the acquisition of

the necessary Aquatic Resource Alteration Permil.
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XIX,

On April 2, 2004, Respondent submitled to the Department a Remedial PJaﬁ for a
Constructed Wetland System down-gradient of the landfill that would retain and buffer leachate
and improve water quality and habitat. Salt-tolerant vegetation would be planted in both the

- wefland system and on soil imbactcd by salt, Tine constructed wetland system was io have the
following benefits to the local environment: (1) reduce surges of salt concentration downstream
of the site; (2) improve aesthetic values of the site by removal of stressed vegetation and

planting of vegetation that will flourish; (3) improve wildlife habitat, particularly for wetland

species (i.e., waterfowl, shorebirds, aquatic invertebrates and amphibians): and (4) improve

water quality by the reduction of erosion and breakdown of nutrients and organic matter, On
May 4, 2004, the Department’s Divisioﬁ of Water Pollution Control issued public notice of their
intent fo issue an Aquatic Resource Alteration Permit to allow the wetland restoration effort to
proceed. On June 2, 2004, the Department’s Division of Solid Waste Management approved fhe
Remedial Plan. The Constructed Wetlands System was subsequently buili, but Site and drought
conditions over the next several years hindered the full development of the vigorous

communities of salt-tolerant vegetation that were planned,

XX
Following a Compliance Review Meeting between Department and Respondent
rcprcsentgti%s on April 24, 2008, the Department sent a leiter to the Respondent, dated June 12,
2008, that stated, in part:
The landfill is in the fourth year of implementation of a wetland designed to
mitigafe impacts of a release of leachate and contaminated ground water to Sugar

Creek and Arrow Lake, The rate of release of contaminanis is now increasing
after an initial period of decreasing concentrations. The Tennessee Solid Waste
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Rules (Rule 1200-1-7-.04(7)9.) require landfill owners to implement other
methods or techniques when remedial objectives are not being met. The Division
is therefore requiring Associated Commodifies to submit modifications
(improvements) to the original corrective action plan prepared on December,

2003,

The goal of the modified plan must be fo restore the wetland system and to reduce
the amount of contaminants reaching Sugar Creck so that those waters (below the

wetland system) are no longer impaired.
XXI,

On August 15, 2008, Respondent submitied the required Modified Correclive Action
Plan (hercinafter “MCAP”) to the Department, In addition to describing ongoing wetland
restoration and monitoring efforts, the MCAP described the very difficult leachate generation
and release conditions that had resulted from the failure to accurately characterize the Site’s
complex hydrogeolo.gic featureé in the initial permitting and development of the- Facility, The
MCAP also (1) described the revised corrective action goal established by the Depértmcnt, 2)
identified various potential corrective action options both for reducing chlorides releases from
the landfill and for post-release contaminant removal, and (3) set forth é stepwise strategy and
schedule for evaluating these options, for selecting from among them (or other options yef fo be
identified) one or more capable of achieving the revised corrective action goal, and for designing
and implementing the final remedy utilizing such selected cortective action options. The MCAP
identified the fixst step in this process to be the preliminary evaluation of the targeted corrective
actiéll options, which was to result in a report to the Department that identified those options that
were determined not to be feasible and those determined to be at least potentially feasible, the
additional information nee&d for a more complete evaluation of those potentially feasible

alternatives, and a general description of the field investigations or other efforts needed to gather
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that additional information. The MCAP was approved for implementation in a letter from the

Department dated April 19, 2010.

XX

Pursuant to the approved MCAP, -the Respondent submitted to the Department on August
24, 2010, a Repm"t of Preliminary Bvaluation of Corrective Action Alternatives (hereinafier
“RPECAA™). Along with background and historical information, the RPECAA included (1) a
description of certain investigativ'e efforts that had been performed since the MCAP was
approved, (2) a request for clarification of the corrective action goal by the Department and an
explanation as to why such was needed, (3) a summary description of current site conditions, (4)
‘Rcspondcnt’s preliminary evaluation of identified corrective action alternatives (which includes
the recommended elim;' nation of several from further consideration), (5) a summary of planned
additional data pathering efforts to fill in critical data gaps in the site characterization
information necessary to enable a complete feasibility evaluation of the remaining aliernatjves,
-and (6) a description of the corrective action path forward. As anticipatcd in the Department-
apptoved MCAP, the RPECAA noted that considerable additional efforts were required of the
Department (to clarify the correcti\ze action goal) and of the Respondent (to further characterize
the migration of contaminants from the landfill fo Arvow Lake). The RPECCA also
recommended that a meeting be held between Department and Respondent representatives to
discuss the pribritization and timing of the additional efforts needed and to establish 'the needed

content and a schedule for the Respondent’s submission to the Department of the Field

Investigations Plan described in the MCAP,
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XX111.

On Janvary 27, 2011, at the Department’s request, a meeling was held between
representatives of Respondent and the Departiment’s Divisions of Solid Waste Management and
Water Pollution Control to discuss in particular the Respondent's perceived need, as described in
the RPECAA, for a clarification of the contaminant reductions needed in Sugar Creek to achieve
the corrective action goal of such water no longer being considered impaired by contaminants

released from the Facility. At this meeting, Respondent also described a potential new corrective
action aIterr;ative involving removal and reclamation of the salt cake deposits in the Facility, and
cerlain test excavations -and waste testing that needed to be performed on the waste deposits to
enable evaluation of the feasibility of such excavation and reclamation. Following this meeting,
Respondent provided to the Depanmént via e-mail and mailed cormrespondence additional
information concerning waler quality testing performed at- and around the Site by Respondent,
and additional information (including a request for the minor bermit modification needed to

allow it to ocour) on the planned test excavations and wasie testing fo be performed by

. Respondent to evaluate the feasibility of reclamation.

XX1V,

On Febl't;ary 11,2011, February 14, 2011, and February 17, 2011, Department personnel
from the Columbia Bnvironmental Field Office (hereinafier “CEFQ") and from the Nashville
Central Office (hereinaflier “CQO™) conducted a reconnaissance of the Sife along with surface
water sampling and stream assessment inspections at points along Sugar Creek (and its Arrow
Lake impoundment) upstream and downstream of the point at which the leachate-contaminated

stream from the Site enters Sugar Creek. The sampling and analysis results confirmed that the
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leachate-contaminated inflow from the Site was resulting in high levels of chlorides and

dissolved solids in Sugar Creck downstream of the site.

VIOLATIONS

XXV,

By causing or allowing unauthorized discharges to waters of the state, as described

hetein, the Respondent has violated T.C.A. §69-3-108(a) and (b) and 69-3-1 14(h).

T.C.A. §69-3-108(a) provides:

(a)

“Bvery person who is or is planning to catty on any of the activities
outlined in subsection (b), other than a person who discharges into a
publicly owned treatment works or who is a domestic discharger into a
privately owned treatment work, or who is regulated under a general
permit as described in subsection (j), shall file an application for a permit
with the commissioner or, when necessary, for modification of such
person’s existing permit.

T.C.A. §69-3-108(b) provides:

(b

It is unlawful for any peison, other than a person who discharges into a
publicly owned treatment works or a person who is a domestic discharger
into a privately owned treatment works, to carry out any of the following
activities, except in accordance with the conditions of a valid permit:

(2)  The construction, installation, modification, or operation of any
treatment works, or part thereof, or any extension or addition
thereto;

(6)  The discharge of sewage, industrial wastes or other wastes into
waters, or 4 location from which it is likely that the discharged
substance will move into waters;

T.C.A. §69-3-114(b) provides:

)
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In addition, it is unlawful for any person to act in a manner or degree
which is violative of any provision of this part or of any rule, regulation,
or standard of water quality promulgated by the board or of any permits or
ordexs issued pursuant to the provisions of this part; or fail or refuse to file
and applications for a permit as required in §69-3-108; or to refuse to
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furnish, or to falsify any records, information, plans, specifications, or

other data required by the board or the Commissioner under this part.

XXVI.
By contributing to a condition of pollution in Sugar Creek, the Respondent has violated
‘T.C.A. §69-3-114(a).
T.C.A. §69-3-114(a) provides:

(4) It shall be unlawful for any person to discharge any stibstance info the
water of the state or fo place or cause any substance to be placed in any
location where such substances, either by themselves or in combination
with others, cause any of the damages as defined in §69-3-103(22), unless
such discharge shall be due to an unavoidable accident or unless such
action has been properly authorized. Any such action is declared to be a
public nuisance,

XXVIILL
By allowing the release of solid waste or solid waste constituents to the wéters of the
‘ State, the Respondent has violafed T.C.A. §§68-211-104(1), 68-211-104(3), and 68-211-104(4).
T.C.A. §68-211-104(1),(3) and {4) provide;
It is unlawful 1:0:

(1) Place or deposit any solid waste into the waters of the state except
in a manner approved by the department or the Tennessee water
quality control board; -

(3)  Construct, alter, or operate a solid waste processing or disposal
facility or site in violations of the rules, regulations, or orders of
the commissioner or in’ such a manner as to create a public
nuisance; or

)] Transport, process or dispose of solid waste in violation of this
chapter, the rules and regulations established under the provisions
of this chapter or in violation of the orders of the commissioner or
board.
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ORDER AND ASSESSMENT

XXV,
WHEREFORE, pursuant to the authority vested by T.C.A. §§69-3-109, 69-3-115, 69-2-
116, 68-211-112, 68-211-117, 68-212-224, and 68-212-215, I, Robert J. Martineau, Jr., issue

the following ORDERS AND ASSESSMENTS:

A. Respondent shall take the following sctions to prevent, to the extent practicable, the
- nnauthorized discharge of leachate contamination in surface water {lowing from the Site

into the Arrow Lake impoundment of Sugar Creeld:

1. Within ninety (90) days of the receipt of this fully executed CONSENT ORDER,
Respondent shall submit to the Commissioner for his review and comment or approvél a
Discharpe Reduction Plan (hereinafter “DRP™) to significantly reduce, particularly during
periods of low area surface water flow, the amount of contamination that is currently
flowing from the Site in surface water. Such plan shall include an aggressive schedule of
implementation, beginning actual reductions in contamninant flow within one hundred

" fifty (150) days of Respondent's receipt of this fully executed CONSENT ORDER.
2. Upon receipt of written comments fiom the Commissioner, Respondent shall make any
necessﬁry modifications 1o the DRP to effectively address any deficiencies or questions
identified by the Commissioner and shall submit the modified DRP to the Comimissioner

within thirty (30) days of the receipt of the Conunissioner’s comments.
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3. Upon receipt of the Commissioner’s written approval, Respondent shall implement the
DRP in accordance with the schedule of implementation included and any conditions

establislied in the Commissioner’s approval.

B. Respondent shall develop and implement a plan of corrective action(s) that yill
effectively and permanently prevent, to the extent practicable, the release of landfilled
wastes or waste constituents to groundwater, This plan, which shall focus on actions (such as
targeted waste removal) to isolate the landfilled wastes from contact with water (ground water

and/or storm water), shall be developed and implemented as follows:

L. Within sixty (60) days of his receipt of this fully executed CONSENT ORDER,
Respondent shall submit for the Commissioner’s review and comment or approval a Field
Investigations Plan (hereinafter “FIP”) describing in detail the field investigations and

other efforts that will be pursued to gather the addmonal information necessary for an

effective assessment and design of potential corrective measures. The FIP will include a -

schedule of implementation (not to exceed 180 days from the date Respondent receives
the Commissioner’s approval) for performing the field investigations and otiler efforts
described and submitting to the Commissioner a Field Investigations Report (hereinafter
“FIR™) describing the performance of and ﬁl-ldings from these efforts.

2, Upon receipt of wiilten comments from the Commissioner, Respondent shall make any
necessary modifications to the FIP to effectively address any deficiencies or questions
identifi ed by the Commissioner and shall submit the modified FIP to the Commissioner

~within thirty (30) days of the receipt of the Commissioner’s comments,
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C.

Upon receipt of the Commissioner’s written approval, Respondent shall implement the
FIP and submit the FIR in accordance with the schedule of implementation included and
any conditions established in the Commissionet’s approval,

Within ninety (90) days following submittal of the FIR, Respondent shall submit to the
Commissjoner for review and comment or approval a CAP describing the plan‘ned
corrective actions to be taken and an aggressive schedule for implementing them. The
schedule will establish reasonably achievable and measurable interim performance goals

and require quarterly reports of the progress made toward achieving those goals. The

CAP must also describe the actions that will be taken during implementation to prevent

or minimize releases that might threaten public health and the environment, as well as
monitoring programs that will be implemented to identify such releases and to measure
the effectiveness of the corrective actions.

Within sixty (60) days of the receipt of written comments from the Commissioner or as
may otherwise be specificed in such comments, Respondent shall make any necessary
modifications to the CAP (o effectively address any deficiencies or questions identified
by the Commissioner and shall submit the modified CAP to the Comimissioner.

Upon receipt of the Commissioner's written approval, Respondent shall implement the
approved CAP in‘ accordance with its included- schedule of implementation and any

conditions established in the Commissioner’s approval.

As new information becomes available, the plans developed and approved as

described in subparagraphs A and 13 above may bé modified upon wyitten approval of both

the Commiissioner and Respondent.
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B, Except as set forth below, as provided in the approved plans deseribed in
subparagraphs A, B, and C above, or as may otherwise be specifically approved in writing
by the Commissioner, Respondent shall maintain compliance with thie post-closure care

requirements required by regulation and the Racilify’s approved Post-Closuye Care Plan,

1l Upon the full exccution of this CONSENT ORDER, Respondent shall no longer be
required to maintain the Constructed Wetland System at the Site except that the lower
dam and weir shall be maintained until alterpative plans for managing the surface \x./aier
have been approved by the Commissioner. Respondent and adjacent property owners
shall also be relieved of any land use restrictions associated 'with the Constructed
Wetland System remedy.

2. Upon the Commissioner’s approval of the CAP described in subparagraph B above, the
monitoring programs described-in the CAP will be implemented in lieu of the currently

established ground-water and surface-water rhonitoring program.

L None of the actions deseribed in this Consent Order, and none of the on-site actions
set forth in the approved plans described in subparagraphs A, B, and C above, require

modification of the permit for the Faéﬂity or a new permit pursuant to Tennessee Rule

Chapter 1200-1-7,

Ir, The Commissioner may, for good cause shown, extend the compliance dates
contained within this CONSENT ORDER and in plans developed and approved pursuant

to this CONSENT QRDER. In order fo be eligible for this time extension, the Respondent
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shall submit a written request to be received in advance of the compliance date, The
wriften request shall include sufficient detail to justify such an extension and include at g

minimum the anticipated length of the delay, the precise cause or causes of the delay, and

measures taken to minimize the delay.

G. Respondent is hereby assessed a CIVIL PENALTY in the amount of THREE

HUNDRED EIGHTEEN THOUSAND THREE HUNDRED DOLLARS ($318,300.00).

The Respondent shall pay the assessed penalties as follows:

1. NINETY THOUSAND DOLLARS ($90,000.00) shall be paid to the Department within
sixty (60) days of the receipt of this fully executed CONSENT ORDER.

a, In lieu of payment of this NINETY THOUSAND DOLLARS ($90,000.00), the
Respondent may propose Supplemental Environmental Projects (hereinafier “SEP(s)™).
Any proposed SEP(s) must be submitted, in writing, to the Commissioner within 30 days
of the receipt of this fully executed CONSENT ORDER,

b. The written proposal must include an estimate of the anticipated cost of the
project(s). Before implementing any proposed SEP(s), the SEP(s) must be approved, in
writing, by the Commissioner, In the event that one or more of the proposed SBP(‘s) are
notl approved, the Commissioner may extend the time in which fo submit an alternative
SEP(s) proposal. To receive credit against_ the CIVIL PENALTY for any approved
SEP(s), the Respondent must provide documentation to the Commissioner of the actual
costs to be expended 0}1 each SEP(s). The value credited against the civil penalty for any
approved SEP(s) will be determined by the Commissioner. In the event that the

Respondent fails to propose SEP(s) within 30 days of the.receipt of this fully executed
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CONSENT ORDER, or fails to carry out an approved SEP(s), (he portion of the civil
penalty allocated for such SEP(s) will become due and payable immediately.

The remaining TWO HUNDRED AND TWENTY EIGHT THOUSAND THREE
HUNDRED DOLLARS ($228,300.00) shall become due and payable or may be waived

as provided below:

a, The Respondent, within ninety (90) days of the receipt of this fully executed

CONSENT ORDER, shall have submitted the Discharge Reduction Plan (héreinafier

“DRP”) to the Departinent to significantly reduce the amount of contamination that is
currently flowing from the Site in surface water, If the Respondent fails to submit the
DRP within one hundred and twenty (120) days as described above, the Respondent shall
pay THIRTY THOUSAND DOLLARS ($30,000.00) to the Department within one
hundred and eighty (180) days of the receipt of this CONSENT ORDER, unless the
Commissioner has issued a written waiver to the Respondent to the effect that
Respondent has presented good cause for bein g unable 1o meet this requirement,

b. The Respondent, within one hundred and fifty (150) days of this fully executed
CONSENT ORDER, shall have commenced the approved DRP al the ACC Landfill. If
the Respondent fails to begin the implementation of the DRP within one hundred and
fifty (150) days, the Respondent shall pay FORTY-EIGHT THOUSAND THRER
HUNDRED DOLLARS ($48,300,00) to the Department within one hundred and eighty
days of the receipt of this CONSENT ORDER, unless the Commissioner has issued a

written waiver to the Respondent to the effect that Respondent has presented good cause

for being unable to meet this requirement,
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c. The Respondent, within sixty (60) days of this fully executed CONSENT
ORDER, shall submit the Commissioner’s review and comment or approval a Field
Investigations Plan (hercinafter “FI1P”) describing in detail the field investigations and
other efforts that will be pursued 1o gather the additional information necessary for an
effective assessment and design of potential corrective measures, the Respondent shall
pay FIFTEEN THOUSAND DOLLARS ($15,000.00) to the Department within one
hundred and cighty days of the receipt of this CONSENT ORDER, unless the
Commissioner has issued a written waiver to the Respondent to the effect that
Respondent has presented good cause for being unable {0 meet this requirement.
d. Within thirty (30) days of receipt of the Commissioner’s written-.approval, the
Resﬁon'den‘l' shall commence implementation of the FIP. If the Resplonde.nt does not
commence implementation of the FIP within thirty days of receipt of the Commissioner’s
written approval, the- Respondent shall pay FORTY-FIVE THOUSAND DOLLARS
($45,000.00) to the Department, unless.the Commissioner has iSSlied a wriften waiver to
the Respondent to the effect that Respondent has presented good cause for being unable
to meet this requirement,
e, Respondent shall implel.nent the FIP and submit the FIR in accordance with the
approved schedule and any conditions established in the Commissioner’s approval of the
FIP. If the Respondent fails fo timely submit the FIR, the Respondent shall pay
FIFTEEN THOUSAND DOLLARS ($15,000.00) 1o the Depar[mént within sixty days of

its failure to submit the FIR, unless the Commissioner hag issued a written waiver to the

Respondent to the effect that Respondent has presented goad cause for being unable 1o

meet this requirement.
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remediation -of contamination identified and addressed in this CONSENT ORDER. This
Liability Protection is extended fo successors in inferest or in title, contractors conducting
response actions at the site, developers, fulure owners, tenanis, and lenders, fiduciaries or
insurers, conditioned upon performance of the obligations contained in this CONSENT ORDIER
énd compliance with any land use restrictions required thereby; provided, that such Liability
Protection to other persons does not apply to any liability that arose prior to this CONSENT

ORDER.

B. THIRD PARTY LIABILITY RELIIE

‘The Consenting Party shall not be liable to third parties for coniribution regarding matters
addressed in this CONSENT ORDER prm;ided that the third party was given actual or
constructive noticel of this CONSENT ORDER, and the third party has been given an actual or
constructive opportunity to comment upon this CONSENT ORDER. The Consenting P;u'ty has
demonstrated to the Department that constructive notice was accomplished by publishing a.
suminary of this CONSENT ORDER in The Daily Herald, Columbia, Temnessee, at léast thirty
(30) days prior to the effective date of this CONSENT ORDER. Nothing in this CONSENT
ORDER shall impair the rights of third parties with respect to tort liability ¢laims for damage to

person or property arisin.{,r from the contamination addressed by this CONSENT ORDER.

C. RESERVATION OF RIGHTS

T.C.A. §68-212-114(d), §68-212-215(e), -and §69-3-115(e) each provide that a final
action of the Commissioner of ithe Department may be filed with the Chancery Cowrt of

Davidson County, and shall be considered an agreement of the parties thereto to the-entry by the
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Court of a judgment by consent, the terms and conditions of which are the same as those recited

in {he administrative order. The cited provisions further provide for the Court to enter a final
Jjudgment by consent after the expiration of a forty-five day period for intervention by any
citizen, The final judgment has the same effect as any judgment of a court of record of the State
of Tennessee, and may be enforced or satisfied in like manner.

In agreeing to the foregoing CONSENT ORDER, the Commissioner does not implicitly
or expressly waive any provisions of the Act(s) or regulation(s) promulgated thereunder.
Compliance with the provisions of this CONSENT ORDIER will be considered as a mitigatin;g
factor in determining the need for future enforcement action(s). The department expressly
reserves the right to issue further Orders ta require further or different corrective action based on
changes of conditions or new information, fo assess ci\;i! penalties for all violations of the law,

and to assess all damages, including but not limited to, Natural Resource Damages.

WAIVER OF RIGHT TO APPEAL

Respondent understands that it has the right to appeal this CONSENT ORDER pursuant

to T.C.A, §§68-211-113, 69-3-109, 69-3-115 and 4-5-301 el seq. Respondent knowingly and

voluntarily waives all of these appeal rights.

The individual signing below on behalf of the Consenting Party represents that she is a

duly authorized agent, capable of eniering into a CONSENT ORDER on behalf of the

Consenting Party,
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ORDERED AND AGREED by the Commissioner of the Tennessee Department of

Environment and Conservation, AGREED AND CONSENTED to by the Respondent

Gy e -

Date Robert J, Martineau, Jr., Conn%‘ssioncr

Tennessee Department of Environment and
Conservation

Dﬁtf / : Sharon 0. Jacobs, BPR #0146
. Bone McAllester Noxton PLIC
Attomey for ACC, LLC, ReSpondent
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STATE OF TENNESSEL
DEPARTMENT OF ENVIRONMENT AND CONSERVATION

IN THE MATTER OF; )
)
ACC,LLC )  APD DOCKET NUMBER
) 04.27-116746A
RESPONDENT )

AMENDED AND RESTATED CONSENT ORDER

This Amended and Restated Consent Order is made and entered into by and between the
Tennessee Department of Environment and Conservation (hereinafter "Department") and ACC,
LLC a Tennessee Limited Liability Company, and it supersedes the June 2011 Administrative

Consent Order, Nos. SWM11-0006 and WPC11-0024.

PARTIES
1
Robert J. Martineau, Jr., is the duly appointed Commissioner of the Department.
1L
ACC, LLC. (hereinafter the “Respondent” or "Consenting Party") is a limited liability
company organized under and existing by virtue of the laws of the State of Tennessee. Service
of process may be made on the Respondent through Mr, Thomas W. Hardin, Registered Agent,
at 102 West 7" Street, Columbia, Tennessee 38401, Consenting Party is the owner and operator
of a closed, Department-permitted industrial laﬁdﬁll that is releasing waste constituents to

ground water and surface water. That closed landfill, known as the “ACC Landfill® is the

Exhibit
1 B
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subject of this Amended and Restated Consent Order,

JURISDICTION

111
Whenever the Commissioner has reason to believe that a violation of the Tennessee
Water Quality Control Act (the “WQCA or the Act”), Tennessee Code Annotated (1.C.A.) §69-
3-101 et seq. has occurred or is about to occur, the Commissioner may issue a complaint to the
violator and the Commissioner may order corrective action be taken pursvant to T.C.A. §69-3-
109(a) of the WQCA. Further, the Commissioner has authority to assess civil penaltics against
any violator of the WQCA, pursuant to T.C.A. §69-3-115 of the Act; and has authority to assess
damages incurred by the state resulting from the violation, pursuant to T.C.A. §69-3-116 of the
WQCA.,
Iv,
When the Commissioner finds that provisions of the Tennessee Solid Waste Disposal
Act, (hereinafter the “SWD Act”), T.C.A. §68-211-101 et seq. are not being complied with, he is
authorized by T.C.A. §68-211-112 to issue orders for correction to the responsible person.
Further, T.C.A, §68-211-117 gives the Commissioner, or his authorized representative, the
authority to assess damages and civil penalties against any person who violates any provision of
the SWD Act or any rule, regulation, or standard adopted pursuant to said SWD Act.
Notwithstanding any law to the contrary, except chapter 213 of Title 211 of the Tennessee Code
Annotated, the approval of the commissioner of a solid waste processing facility or disposal
facility or site shall be final and not subject to review by any administrative board, commission

or other administrative office or body. T.C.A. §68-211-113(d).
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V.

Pursuant to T.C.A. §68-211-107 the Department is authorized (o exercise general
supervision over the operation and maintenance of solid waste processing facilities and disposal
facilities or sites. Such general supervision shall apply to all features of operation or
maintenance which do or may affect the public health and safety or the quality of the
environment and which do or may affect the proper processing and disposal of solid wastes.

VI.

Pursuant to T.C.A, §68-212-224 of the Hazardous Waste Management Act of 1983, as
amended, the Commissioner is authorized to enter into a Amended and Restated Consent Order
with a party who is willing and able to conduct an investigation and remediation of a hazardous
substance site. The State of Tennessee is vested with the authority of the federal government to
implement the Resource Conservation Act Program (“RCRA”) in lieu of the federal program. 50
F. R, 85-1581; 71 F. R. 27405-01. The TDEC Commissioner, herein acting instead of the U. S,
EPA Administrator for purposes of this RCRA action, enters into this Consent Order.

VIL

Departiment rules governing general water quality criteria and use classifications for
surface waters have been promulgated pursuant to T.C.A. §69-3-105 and are effective as the
Official Compilation Rules and Regulations of the State of Tennessee, Chapters 1200-4-3 and
1200-4-4.

VIIIL.

Sugar Creek, described herein, is “waters of the state” as defined by T.C.A. §69-3-

103(33). Pursuant to T.C.A. §69-3-105(a)(1), all waters of the state have been classified by the

Tennessee Water Quality Control Board for suitable uses as set forth in Tennessee Rule Chapter
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1200-4-4, Use Classifications for Surface Waters, Accordingly, the impacted portion of Sugar
Creek is classified for the following uses: domestic water supply, industrial water supply, fish
and aquatic life, recreation, irrigation, Jivestock watering and wildlife. Additionally, Sugar
Creck has been assessed by the Department as impaired due to ammonia, salinity/total dissolved
solids/chlorides from landfills, loss of biological integrity due to siltation, and other habitat
alterations due to urbanized high density area impacts.

IX.

Tennessee Rule 1200-1-7-.04(8)(d) establishes a 30-year period of post-closure care for
Class II (industrial) landfills, and Rule 1200-1-7-.04(8)(e) establishes the minimum activities that
the landfill operator must perform during that post-closure care period. Specific post-closure
care and ground water corrective action requirements are to be established by the landfill
operator in the Post-Closure Care Plan and the Ground Water Corrective Action Plan as detailed
in the regulations, and must be approved by the Commissioner,

X.

The Respondent is a “person” and/or a “potentially liable party” as defined by T.C.A. §§

69-3-103(20); and 68-211-103(6); as herein described.
FACTS
XI.

The Respondent is the current owner of a 48.02-acre parcel of land (hereinafier the
“Site”) located immediately east of Arrow Mines Road south of the City of Mt. Pleasant in
Maury County, Tennessee. Located on that parcel of land, and also currently owned and
operated by Respondent, is the closed Class IT (industrial) solid waste disposal facility known as

the “ACC Landfill” (hereinafter the “Facility”). The Facility encompasses approximately 14
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acres and was used for the disposal of aluminum recycling wastes from the Smelter Service
Corporation (hereinafter “SSC”) secondary aluminum smelting plant located at 400 Arrow
Mines Road in Mt, Pleasani, Tennessee. The disposed wastes consist wholly, or almost wholly,
of the “salt cake” slag and bag-house dusts from SISC’S aluminum smelting operations. Salt cake
constitutes by far the greatest bulk of the wastes disposed in the Facility, and it contains high
concentrations of highly soluble salts sodium chloride and potassium chloride,

XI11,

Surface water and ground water at the Site drain westward toward Arrow Mines Road
and Sugar Creek, the Arrow Lake impoundment of which is located immediately west of Arrow
Mines Road.

X111,

The Facility was constructed and operated pursuant to a “registration” or “permit”
initially issued to Respondent (in its original corporate form of Associated Commodities
Corporation) by the Department (then the Departiment of Public Health) on July 1, 1981. Under
the regulations in effect at the time, the Department actually performed the hydrogeologic
evaluation of proposed landfill sites and either approved, with conditions, or disapproved such
sites (or portions thereof) for use as a landfill. The Department’s conditional hydrogeologic
approval of the Facility for landfill use was issued by the Department on February 23, 1981.
Subsequent to such approval, and in accordance with the then-applicable regulations,
Respondent submitted plans for construction and operation of the landfill which were approved
by the Department with the issuance of the regisiration (permit). The Facility is identified by the

Department-assigned number IDL 60-0032.
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X1V,
The Respondent started disposing of SSC’s wastes at the Facility on or about August
1981, and continued doing so until September 1, 1993, The Respondent then performed final
closure of the Facility in accordance with Closure/Post-closure Care and Corrective Action Plang

approved by the Department. This involved principally establishing a final soil cover system

over the waste deposits that met the requirements of Tennessee Rule 1200-1-7-.04(8)(c)3 [at the

time], with surface water controls as necessary to minimize and control erosion and
sedimentation. Following subsequent improvements to the final cover and reconstruction of the
perimeter surface water drainage ditches around the landfill, Respondent on July 18, 1995,
submitted to the Department a certification of completion of closure. On April 8, 1996, the
Respondent was issued an Acceptance of Closure by the Department.

XV,

Within a very few years of beginning operation, it appeared 1o the Respondent and the
Department that unacceptably high levels of chlorides and ammonia were leaching out of the
wastes and into the underlying ground water and down-gradient surface water that drained into
Sugar Creek and Arrow Lake. That condition was not resclved by the final closure of the
Facility and continues today. Over the years as regulations and technologies have evolved, the
Respondent has worked with the Department - both voluntarily and in response to Department
enforcement actions — to identify why this leaching was occurring and try to stop it. Various
investigative and corrective action efforts have been performed by Respondent, including, but
not limited to, the following:

o Application of daily cover material to divert rainfall from the wastes;

¢ Construction of lengthy ditches to re-route surface water around the landfill;
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e Construction of multiple settling ponds and associated drainage control ditches;

o Attempted sealing of springs and seeps;

o Installation, development, and maintenance of a system of ground water monitoring wells
to delineate the nature and extent of ground water contamination;

o Collection and analysis of surface water and ground water samples at multiple locations,
including routine periodic monitoring at selected locations, in accordance with plans
approved by the Department;

s Soil boring / rock coring with installation of piezometers along the landfill perimeter, and
test pit/trench excavations within the landfill to evaluate ground water flow into the
landfill ;

» Two separate Dye Tracer Studies to try to define ground water flow and Karst impacts in
the vicinity of the landfill;

e Investigation of landfill vicinity for Karst conditions that may control ground water flow;

e Electrical resistivity and microgravity surveys of the landfill to try to define ground water
flow paths beneath the landfill; and

e Geoprobe / rotary auger investigations to evaluate depth to bedrock and ground water
conditions.

While resulting in a greater wnderstanding of contaminant migration at the Facility, these
investigations failed to achieve the desired goal of yielding information leading to the
development of feasible alternatives for the preferred remedial option of intercepting or diverting

ground water away from the buried waste deposits.
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XVI.

In a lefter dated June 27, 2003, the Department (1) recognized that the final closure of the
landfill had not significantly reduced the release of contaminated leachate from the wastes, (2)
acknowledged the extensive hydrogeologic investigations Respondent had performed at the Site
to identify the nature of the leachate release (including the mechanism by which ground water
interacts with the waste) and the knowledge gained, and (3) called for the development and
submission of the ground water corrective action plan required by Teunessee Rule 1200-1-7-
.04(7)7 and 8. Respondent submitted a Corrective Action Plan (hereinafier “CAP”) meeting
these requirements on December 30, 2003, In the CAP, Respondent presented a comprehensive
evaluation of the available data, described how the site conditions limited the available options,
and identified three remaining options for mitigating the release of contaminated leachate from
the landfill: (1) Clean Closure / Waste Removal, (2) Leachate Collection/Treatment, and (3)
Natural or Enhanced Site Attenuation. The CAP then presented an assessment of the feasibility
and potential effectiveness of these options and concluded that “selection of a remedy that fulfills
all the criteria established by Rule 1200-1-7-.04(7)(a)8(il) in the next two or three years is
technically and economically impractical.” The CAP then recommended that a Wetlands
Treatment Alternative to enhance attenuation of releases and impacts be pursved at the Site.
Following a public meeting held by Respondent in January 2004 to obtain public comiments on
the CAP, including the Aquatic Resource Alteration Permit (“ARAP"),the Department allowed
Respondent to pursue this remedy pending the acquisition of the necegsary ARAP.

XVIL
On April 2, 2004, Respondent submitted to the Depariment a4 Remedial Plan for a

Constructed Wetland System down-gradient of the landfill that it believed would retain and
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buffer Jeachate and improve water quality and habitat in Sugar Creek and Arrow Lake. Sali-
tolerant vegetation would be planted in both the Constructed Wetland System and on soil
impacted by salt. The Constructed Wetland System was to have the following benefits to the
local environment: (1) reduce surges of salt concentration downstream of the Site; (2) improve
aesthetic values of the Site by removal of stressed vegetation and planting of vegetation that will
flourish; (3) improve wildlife habitat, particularly for wetland species (i.e., waterfowl,
shorebirds, aquatic invertebrates and amphibians): and (4) improve water quality by the
reduction of erosion and breakdown of nutrients and organic matter, On May 4, 2004, the
Department’s Division of Water Pollution Contro!l issued public notice of their intent to issue an
ARAP to allow the wetland restoration effort to proceed. On June 2, 2004, the Department’s
Division of Solid Waste Management approved the Remedial Plan. The Constructed Wetlands
System was subsequently built, but Site and drought conditions over the next several years
hindered the full development of the vigorous communities of salt-tolerant vegetation that were
planned.
XVIIL

Following a Compliance Review Meeting between Department and Respondent
representatives on April 24, 2008, the Department sent a letter to the Respondent, dated June 12,
2008, that stated, in part:

The landfill is. in the fourth year of implementation of a wetland designed to

mitigate impacts of a release of leachate and contaminated ground water to Sugar

Creek and Arrow Lake. The rate of release of contaminants is now increasing

after an initial period of decreasing concentrations. The Tennessee Solid Waste

Rules (Rule 1200-1-7-.04(7)9.) require landfill owners to implement other

methods or techniques when remedial objectives are not being met. The Division

is therefore requiring Associated Commodities to submil modifications

(improvements) to the original corrective action plan prepared on December,
2003.

9
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The goal of the modified plan must be to restore the wetland system and to reduce

the amount of contaminants reaching Sugar Creek so that those waters (below the

wetland system) are no longer impaired,

XIX.

On August 15, 2008, Respondent submitted the required Modified Corrective Action
Plan (hereinafter “MCAP”) to the Department. In addition to describing ongoing wefland
restoration and monitoring cfforts, the MCAP described the very difficult leachate generation
and release conditions that had resulted from the failure to accurately characterize the Site’s
complex hydrogeologic features in the initial permitting and development of the Facility. The
MCAP also (1) described the revised corrective action goal established by the Department, (2)
identified various potential corrective action options both for reducing chlorides releases from
the landfill and for post-release contaminant removal, and (3) set forth a stepwise strategy and
schedule for evaluating these options, for selecting from‘among them (or other options yet to be
identified) one or more capable of achieving the revised corrective action goal, and for designing
and implementing the final remedy utilizing such selected corrective action options, The MCAP
identified the first step in this process to be the preliminary evaluation of the targeted corrective
action options, which was to result in a report to the Department that identified those options that
were determined not to be feasible and those determined to be at least potentially feasible, the
additional information needed for a more complete evaluation of those potentially feasible
alternatives, and a general description of the field investigations or other efforts needed to gather
that additional information. The MCAP was approved for implementation in a letter from the

Department dated Aprii 19, 2010,

10
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XX.

Pursuant to the approved MCAP, the Respondent submitted to the Department on August
24, 2010, a Report of Preliminary Evaluation of Corrective Action Alternatives (hereinafter
“RPECAA”). Along with background and historical information, the RPECAA included (1) a
description of certain investigative efforts that had been performed since the MCAP was
approved, (2) a request for clarification of the corrective action goal by the Department and an
explanation as to why such was needed, (3) a summary description of current Site conditions, (4)
Respondent’s preliminary evaluation of identified corrective action alternatives (which includes
the recommended elimination of several from further consideration), (5) a summary of planned
additional data gathering efforts to fill in critical data gaps in the site characterization
information necessary to enable a complete feasibility evaluation of the remaining alternatives,
and (6) a description of the corrective action path forward. As anticipated in the Department-
approved MCAP, the RPECAA noted that considerable additional efforts were required of the
Department (to clarify the corrective action goal) and of the Respondent (to further characterize
the migration of contaminants from the landfiil to Sugar Creek and Arrow Lake), The RPECCA
also recommended that a meeting be held between Department and Respondent representatives
to discuss the prioiitization and timing of the additional efforts needed and to establish the
needed content and a schedule for the Respondent’s submission to the Department of the Field
Investigations Plan described in the MCAP.

XX1,

On January 27, 2011, at the Department’s request, a meeting was held between

representatives of Respondent and the Department’s Divisions of Solid Waste Management and

Water Pollution Control to discuss in particular the Respondent’s perceived need, as described in

11
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the RPECAA, for a clarification of the contaminant reductions neecied in Sugar Creek to achieve
the corrective action goal of such water no longer being considered impaired by contaminants
released from the Facility. At this meeting, Respondent also described a potential new corrective
action alternative involving removal and reclamation of the salt cake deposits in the Facility, and
certain test excavations and waste testing that needed to be performed on the waste deposits to
enable evaluation of the feasibility of such excavation and reclamation, Following this meeting,
Respondent provided to the Department via e-mail and mailed correspondence additional
information concerning water quality testing performed at and around the Site by Respondent,
and additional information (including a request for the minor permit modification needed to
allow it to occur) on the planned test excavations and waste testing to be performed by
Respondent to evaluate the feasibility of reclamation.
XXI11.

On February 11, 2011, February 14, 2011, and February 17, 2011, Department personnel
from the Columbia Environmental Field Office (hereinafter “CEFO”) and from the Nashville
Central Office (hereinafter “CO”) conducted a reconnaissance of the Site along with surface
water sampling and siream assessment inspections at points along Sugar Creek (and its Arrow
Lake impoundment) upstream and downstream of the point at which the leachate-contaminated
stream from the Site enters Sugar Creck. The sampling and analysis results confirmed that the
leachate-contaminated inflow from the Site was resulting in high levels of chiorides, ammonia

and dissolved solids in Sugar Creek downstream of the Site.

12
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YIOLATIONS

XXHI.

By causing or allowing unauthorized discharges to waters of the state, as described

herein, the Respondent has violated T.C.A. §§69-3-108(a) and (b) and 69-3-114(b).

T.C.A. §69-3-108(a) provides:

(a)

Every person who is or is planning to carry on any of the activities
outlined in subsection (b), other than a person who discharges into a
publicly owned treatment works or who is a domestic discharger into a
privately owned freatment work, or who is regulated under a general
permit as described in subsection (j), shall file an application for a permit
with the commissioner or, when necessary, for modification of such
person’s existing permit.

T.C.A. §69-3-108(b) provides:

(®

It is unlawful for any person, other than a person who discharges into a
publicly owned treatment works or a person who is a domestic discharger
into a privately owned treatment works, to carry out any of the following
activities, except in accordance with the conditions of a valid permit:

(2)  The construction, installation, modification, or operation of any
treatment works, or part thercof, or any extension or addition
thereto;

(6)  The discharge of sewage, industrial wastes or other wastes into
waters, or a location from which it is likely that the discharpged
substance will move into waters;

T.C.A. §69-3-114(b) provides:

(b)

{00698157.4}

In addition, it is unlawful for any person to act in a manner or degree
which is violative of auny provision of this part or of any rule, regulation,
or standard of water quality promulgated by the board or of any permits or
orders issued pursuant to the provisions of this part; or fail or refuse to file
and applications for a permit as required in §69-3-108; or to refuse to
furnish, or to falsify any records, information, plans, specifications, or
other data required by the board or the Commissioner under this part.
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XX1V,
By contributing to a condition of pollution in Sugar Creek, the Respondent has violated
T.C.A. §69-3-114(a).
T.C.A. §69-3-114(a) provides:

(a) It shall be unlawful for any person to discharge any substance into the
water of the state or to place or cause any substance to be placed in any
location where such substances, either by themselves or in combination
with others, cause any of the damages as defined in §69-3-103(22), unless
such discharge shall be due to an unavoidable accident or unless such
action has been properly authorized. Any such action is declared to be a
public nuisance,

XXV.
By allowing the release of solid waste or solid waste constituents to the waters of the
State, the Respondent has violated T.C.A. §§68-211-104(1), 68-211-104(3), and 68-211-104(4).
T.C.A. §68-211-104(1),(3) and (4) provide:
It is unlawful to:

(1) Place or deposil any solid waste into the waters of the state except
in a manner approved by the Department or the Tennessee water
quality control board;

(3)  Construct, alter, or operate a solid waste processing or disposal
facility or site in violations of the rules, regulations, or orders of

the commissioner or in such a manner as to create a public
nuisance; or

(4)  Transport, process or dispose of solid waste in violation of this
chapter, the rules and regulations established under the provisions
of this chapter or in violation of the orders of the commissioner or
board.

14
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ORDER AND ASSESSMENT

XXVL

WIHEREFORE, pursuant fo the authority vested by T.C.A. §§69-3-109, 69-3-115, 69-2-

116, 68-211-112, and 68-211-117, 1, Robert J. Martineau, Jr., issue the following ORDERS

AND ASSESSMENTS:

A,

{00698157.4}

Respondent shall take the following actions to prevent the unauthorized discharge

of leachate contamination in water flowing from the Sile into the Arow Lake

impoundment of Sugar Creek:

1,

Within 120 days of the effective date of this Amended and Restated
Consent Order, or as is otherwise agreed to by the parties, the Respondent
shall construct a bern upgradiené of the site to divert uncontaminated
storm water away from the Landfill prior te the commencement of any
corrective action activities on the Landfill,

As parl of the Corrective Action Plan (CAP), described in Section C,
Respondent shall submit to the Commissioner for his review and comment
or approval a modified Discharge Reduction Plan (hereinafter “DRP”) that
incorporates TDEC’s comments and revisions to Respondent’s draft DRP
that was submitted to TDEC in September 2011. The modified DRP shall
significantly reduce, particularly during periods of low area surface water
flow, the loading of contaminants that are currently discharging from the
Site via surface waters, The modified DRYP shall include a schedule for

implementation.

The DRP shall contain a plan lo divert surface water away from the
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landfill area and the current wetland system. The DRP shall eliminate, to
the extent practicable, the potential for surface water to migrate from the
surface into the Jandfill and eliminate the potential for surface water to
enter the excavated area of the landfill once corrective action begins.
Upon receipt of written comments from the Commissioner, Respondent
shall make any additional necessary modifications to the modified DRP to
effectively address any deficiencies or questions identified by the
Commissioner and shall- submit the final modified DRP to the
Commissioner within thirty (30) days of the receipt of the Commissioner’s
comments and approval,

Upon receipt of the Commissioner’s written approval, Respondent shall
implement the DRP in accordance with the schedule of implementation
included therein. Once the CAP has been approved by the Commissioner
all discharge reductions measures shall be contained therein and become

part of the approved CAP.

Respondent shall remove from the current landfill all solid waste, to the extent

practicable, that has the potenfial for future contact with ground or surface water.,

All waste removed will be relocated 1o a new landfill cell constructed on the Site

or to a permitted off-site landfill.

1

Prior to the Commissioner's approval of the Corrective Action Plan
(Section C below) but after commencement of waste removal activities,
the Respondent shall capture ground water entering the excavated area,

analyze the ground water to determine its chemical characteristics, and
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C.
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then either (a) redirect the collected water back into the landfill or (b)
discharge the collected ground water directly into Arrow Lake if the water
is consistent with background concentrations as approved by TDEC,

Tennessee water quality criteria, or the water quality described below:

Specific conductance <500 pS/fem
TDS < 500 mg/L
Chloride <250 mg/L
COD <15 mg/L
Ammonia nitrogen <2 mg/L
Mercury <0.00005 mg/L
Cadmium <0.00025 mp/L.
Hexavalent Chromium <0.011 mg/L
Arsenic <0.000051 mg/L
Copper <0.009 mg/1.
Nickel <0.052 mg/L
Lead <0.0025 mg/LL
Zine <0.12 mg/L
Selenium <0.005 mg/L
Silver < 0.0032 mg/L
2. After the Corrective Action Plan (Section C below) has been approved by

the Commissioner, the list of constituents, their concentraiions, and
frequency of analysis shall follow the sampling plan contained in the
approved Water Monitoring Plan as contained in the approved CAP as
outlined in section (C) 4 below.
3. As waste is removed from the Site, the Respondent shall capture ground
water that is upgradient of the remaining waste and handle such ground
- water as described in the approved DRP, or as is otherwise required by the
CAP. Treatment, transport or disposal of water is not required pursuant to
this Order until the TDEC approved CAP has been completed.

Within one hundred and fifty (150) days of the effective date of this Amended and
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Reéstated Consent Order, Respondent in general accordance with the ground water

corrective action provisions of Rule 1200-01-07-.04(7), shall submit to the

Department a Corrective Action Plan (CAP) which provides for the methods and

schedule for removal of solid wastes that have been disposed of in the ACC

Landfill which have the potential for future contact with surface or groundwater.

The CAP shall include, but not be limited to, the following plans:

1.

Operation Plan — a narrative and design of the proposed corrective action
including an estimate of the amount of waste 1o be removed daily and
proposed methods of removal, The CAP shall contain a schedule for the
removal and relocation of all impacted waste which has the potential for
future contact with surface or ground water within four (4) years or less
from the effective date of this Order;

Stormwater Management — The Respondent must obtain coverage under,
and fully comply with, the Tennessee Construction Stormwater General
Permit during the construction of any landfill cell on the Site and during
the removal of solid waste from the existing landfill;

Landfill Design — The Respondent shall submit plans for the design of any
landfill cell to be built on site. The plan shall be equivalent in design to
Subtitle D of the Resource Conservation Recovery Act (RCRA) and
include a barrier liner, leachate collection layer, and final cover system for
any landfill cell. The Commissioner agrees that the Site is an “Area of
Contamination” {(AOC) as that term is commonly used in RCRA

corrective actions and the AQC policy issued by the United States
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Environmental Protection Agency in EPAS530-F-98-026 on OQctober 14,
1998 applies to remedial actions at this Site,

Water Monitoring Plan — Respondent shall develop and implement a
monitoring and sampling plan that meets the requirements in Rule 1200-1-
07-.04(7)(a)9(1)(1) for the leachate discharging from the landfill and for
any ground water pumped from the worksite. Surface water sampling
points shall include the primary point of discharge of contaminated water
from the Site and the agreed upon representative sampling points specified
in the Plan. The sampling and monitoring plan shall include continuous
monitoring of temperature, flow, pH, and conductivity of the leachate,
discharge at the site weir, so long as such weir is operational as deemed
appropriate by TDEC . Additionally, semi-monthly grab samples shall be
collected at the primary point of discharge of contaminated watér from the
Site and the clean water diversion and agreed upon representative
sampling points and analyzed for pH, temperature, chloride, chemical
oxygen demand, total dissolved solids, total suspended solids, Ammonia
Nitrogen, and total recoverable Aluminum, Lead, Cadmium, Mercury,
Hexavalent Chromium, Arsenic, Copper, Nickel and Zinc, The sampling
frequency for these constituents may be reduced to monthly if resulis for 3
consecutive months (6 consecutive samples) remain below the levels
indicated in XXVI-B or as otherwise agreed upon by TDEC. In the event
there are certain constituents which are consistently below method

detection levels, ACC may submit a request to the Department to exclude

19



N

1006981574}

those constituents from future sampling requirements. The Department
agrees that no reasonable request shall be denied by the Department.
Additionally, the Respondant may request a reduction in the extent or
frequency of sampling of the clean water diversion if results indicate
consistent compliance with water quality limits. Sampling shall follow an
approved quality assurance plan, such as the one maintained by the
Department on its website, and all chemical analyses shall meet the
detection level reporting requirements found in Tennessee's General Water
Quality Criteria.

The CAP shall contain a schedule requiring the Respondent to conduct a
3-Brood Water Flea (Ceriodaphnia dubia) Survival and Reproduction Test
and a 7-Day Fathead Minnow (Pimephales promelas) Larval Survival and
Growth Test on the discharge and cvery six (6) months thereafter,
Sampling and analysis shall be conducted in accordance with TDEC-
approved methods. The measured endpoint for toxicity will be the
inhibition concentration causing twenty-five percent (25%) reduction in
survival, reproduction and growth (IC25) of the test organisms, The IC25
shall be determined based on a twenty-five percent (25%) reduction as
compared to the controls, and as derived from linear interpolation, The
average reproduction and growth responses will be determined based on
the number of Ceriodaphnia dubia or Pimephales promelas larvae used to

Initiate the test,
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The test shall be conducted and its results reported based on appropriate
replicates of a total of five (5) serial dilutions and a control, using the

percent effluent dilutions as presented in the following table:

Serial Dilutions for Whole Effluent Toxicity (WET) Testing

Toxicity Limit (PL) (a) | 0.50 X PL [ 0.25 X PL | 0.125X PL | 0.0625X PL | Control

% effluent

100 50 25 12.5 6.25 0

The dilution/control water used will be moderately hard water as described
in Short-Term Methods for Estimating the Chronic Toxicity of Effluents
and Receiving Water to Freshwater Organisms, EPA-821-R-02-013 (or
the most current edition).

Toxicity will be demonsirated if the IC25 value is not greater than one-
hundred percent (100%). Test procedures, qualily assurance practices,
determination of effluent survival/reproduction and survival/growth
values, and report formats will be made in accordance with Short-Term
Methods for Estimating the Chronic Toxicity of Effluents and Receiving
Water to Freshwater Organisms, EPA-821-R-02-013, (or the most current
edition).

Results of all tests, reference toxicant information, copies of raw data
sheets, statistical analysis and chemical analyses shall be compiled in a

report. The report will be written in accordance with the Short-Term

21
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Methods for Estimating the Chronic Toxicity of Effluents and Receiving
Water to Freshwater Organisms, EPA-821-R-02-013, (or the most current
edition).

Ground water protection/monitoring standards of Rule 1200-1-7-.04(7)
shall continue to apply to the ACC Landfill after implementation of the
CAP. A revised Ground Water Monitoring Plan will also be prepared in
conjunction with the Surface Monitoring Plan and included as part of the
CAP, Upon approval of the CAP by the Commissioner, the CAP shall
contain the ground water monitoring plan and the surface water
monitoring plan to be conducted at the Site during the implementation of
all remedial activities at the Site constistent with Rule 1200-1-7-.04(7).
Upon receipt of the Commissioner’s written approval, Respondent shall
implement the approved CAP in accordance with any conditions

established in the Commissioner’s approval.

As new information becomes available, the plans developed and approved as
described above may be modified upon wriltten approval of both the

Commissioner and Respondent.

Except as set forth below, or as provided in the approved plans described in
subparagraphs A, B, and C above, or as may otherwise be specifically approved in
writing by the Commissioner, Respondent shall maintain compliance with the
post-closure care requirements required by regulation and the Facility’s approved

Post-Closure Care Plan.

Upon the full execution of this Amended and Restated Consent Order,
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Respondent shall no longer be required to maintain the Constructed
Wetland System at the Site except that the lower dam and weir shall be
maintained until alternative plans for managing the surface water have
been approved by the Commissioner. Respondent and adjacent property
owners shall also be relieved of any land use resirictions associated with
the Consiructed Wetland Systein remedy,
2. Upon the Commissioner’s approval of the CAP described in
subparagraphs B and C above, the monitoring programs described in the
CAP will be implemented in lieu of the currently established ground water
and surface water monitoring program.
None of the actions described in:this Amended and Restated Consent Order, and
none of the on-site actions set forth in the approved plans described in
subparagraphs A, B, and C above, require modification of the permit for the
Facility or a new permit pursuant to Tennessee Rule Chapter 1200-1-7.
The Commissioner may extend the compliance dates contained within this
Amended and Restated Consent Order and in plans developed and approved
pursuant to this Amended and Restated Consent Order if the Respondent provides
a written request to the Commissioner. The request shall be received by TDEC
no later than two (2) weeks, {fourteen (14) days} prior to the applicable
compliance date. The written request shall include sufficient detail to justify such
an extension and include at a minimum the anticipated length of the delay, the
precise cause or causes of the delay, and measures taken so far, as well as those

planned for the future to minimize the delay.
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H Respondent is hereby assessed a CIVIL PENALTY in the amount of FOUR

HUNDRED THOUSAND DOLLARS ($400,000.00). The Respondent shall pay

the assessed penalties as follows:

1.

{00698157.4)

ONE HUNDRED THOUSAND DOLLARS ($100,000.00) shall become
due and payable to the Depariment if the Respondent fails to meet the one-
year milestone deadlines established in the CAP for removing waste from
the ACC Landfill,

ONE HUNDRED THOUSAND DOLLARS ($100,000.00) shall become
due and payable to the Department if the Respondent fails to meet the
two-year milestone deadlines established in the CAP for removing waste
from the ACC Landfill.

ONE HUNDRED THOUSAND DOLLARS ($100,000.00) shall become
due and payable to the Department if the Respondent fails to meet the
three-year milestone deadlines eslablished in the CAP for removing waste
from the ACC Landfill.

ONE HUNDRED THOUSAND DOLLARS ($100,000.00) shall become
due and payable to the Department if the Respondent fails to meet the
four-year milestone deadlines established in the CAP for removing waste

from the ACC Landfill.
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XXVII.

RESERVATION OF RIGHTS

T.C.A. §68-212-114(d) and §69-3-115(¢) cach provide that a final action of the
Commissioner of the Department may be filed with the Chancery Court of Davidson County,
and shall be considered an agreement of the parties thereto to the entry by the Court of a
judgment by consent, the terms and conditions of which are the same as those recited in the
administrative order, The cited provisions further provide for the Court to enter a final judgment
by consent after the expiratioﬁ of a forty-five (45) day period for intervention by any citizen,
The final judgment has the same effect as any judgment of a court of record of the State of
Tennessee, and may be enforced or satisfied in like manner.

In agreeing {o the foregoing Amended and Restated Consent Order, the Commissioner
does not implicitly or expressly waive any provisions of the Act(s) or regulation(s) promulgated
thereunder, Compliance with the provisions of this Amended and Restated Consent Order will
be considered as a mitigating factor in determining the need for future enforcement action(s).
The Department expressly reserves the right to issue further Orders to require further or different
corrective action, including without limitation, restoration of Aventis’ and/or SLLI's property
impacted solely as a result of ACC’s landfill, Sugar Creek and Arrow Lake due {o impacts from
the discharges from the Site, or based on changes of conditions or new information, to assess
civil penalties for all violations of the law, and to assess all damages, including but not limited

to, Nafural Resource Damages.

25
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WAIVER OF RIGHT TO APPEAL

Respondent understands that it has the right to appeal this Amended and Restated
Consent Order pursuant fo T.C.A. §§68-211-113, 69-3-109, 69-3-115 and 4-5-301 et seq,

Respondent knowingly and voluntarily waives all of these appeal rights,
The individual signing below on behalf of the Consenting Party represents that she is a

duly authorized agent, capable of entering into an Amended and Restated Consent Order on

behalf of the Consenting Party,

ORDERED AND AGREED by the Commissioner of the Tennessee Department of
Environment and Conservation, AGREED AND CONSENTED to by the Respondent,

7/ 7 /)2 Rt | Moitivimee

Date Robert J. Marfineau, Jr,, Commissioner g/'
Tennessee Department of Environment and
Conservatlon

Daty Sharon O, Jacobs—BPRAH014626

Bone McAllester Norfon PLLC
Attorniey for ACC, LEC, Respondent

26
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSER
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY

IN RE: )
. ] )
TENNESSEE DEPARTMENT OF = :
ENVIRONMENT AND CONSERVATION ; ra. :
Order No, SWMI11-0006; WPC11-0024 ) = _ﬂ
’ g —
ACC, LLC ) i
' i ) w I
Petitioncr, and ) co
) 2N)

Deparément of Envir onment and Conservation

StarLink Logistics, Inc., and Tennessee ?Q,O

Intervenors.

ORDER OF REMAND FOR CONTESTED CASE HEARING BEFORE THE
TENNESSEE SOLID WASTE DISPOSAL CONTROL BOARD

A
Pursuant to this Cowt’s Order of November }1/, , ACC, LLC (*ACC”), the

Petitioner in this matter has filed a Notice of Failure to Resolve this Matter with this Court

notxfymg th(, Court that the pamee have been unable to resolve all matiers at issue on or before
- 0.
Tanuary 20, 2012 Thereforc as reqmred by thc November 11, 20

remanded to the Tennessee Solid Waste Disposa] Control Board for a contested case. @

IT IS HEREBY ORDERED, ADJUDGED AND DECRLLD 'IHAI : @}g ﬂ/ﬁ/

Lomigaid ot Lﬁ o
This matter isf remanded fof further pzoceedlngs before the Tennessee ‘iolld Waste

. : ey
Disposal Control Board as a contested case matter pursuant to the Tennessee Uniform @

Admm frative Plocedures Actin % 2@ 9}1%(/ e with Tenn (gode Ann, § 4-5:3Q1, et saq, é@#/ @ol's
il fal@émf iiterenpas and
. Il IS SO ORDERED'THIS DAY OF TAN"UARY 2012, ‘/ /&%7‘/

HON LLLLN IIOB B L‘f LR,

CHANCELLOR o
Exhibit
{00702255.1) ; | C

der, th1s matter shall be




CERTIFICATYE OF SERVICE

1 hereby certify that a true and correct copy of the foregoing has been sent via HAND
DELIVERY and electronic mail to the following:

Elizabeth P, McCarter, Senior Counsel
Tennessce Attorney General's Office
Bnvironmental Division

425 5th Avenue North

P. O, Box 20207
Nashville, TN 37202 A

-~
-

Derek C, Jumper, Lsq. /
Frost Brown Todd, LLC

424 Church Street, Suite 1600
Nashville, TN 37219-2308

[ hereby certify that a true and correct copy of the foregoing has been sent via United
States mail and electronic mail to the following:

Christopher S, Habel, Esq. /
Frost Brown Todd, LLC

2200 PNC Center

201 Bast Fifth Street

Cincinnati, OH 45202-4182

on January [_c_j_{:gﬂ 12,

W

e A
Sharon O. Jacobs /

{a0702255.1)




STATE OF TENNESSEE
DEPARTMENT OF ENVIRONMENT AND CONSERVATION

IN THE MATTER OF: ) DIVISION OF REMEDIATION
)
ACC,LLC ) CASENO: DOR16-0010
) Related to: SWM 11-0006
Respondent ) WPC 11-0024
CONSENT ORDER

This Consent Order (hereinafter referred to as the “ORDER”) is made and entered into by
and between the Tennessee Department of Environment and Conservation (hereinafter referred
to as “TDEC” or the "Department") and ACC, LLC, (hereinafter “ACC” or “Respondent”).to
cause the remediation of hazardous substances, solid waste, or other pollutants that are impacting

pbrtions of Sugar Creek and an unnamed tributary of Sugar Creek. The facts are set out in detail

below.

PARTIES

I

Robert J. Martineau is the duly appointed Commissioner of the Department. ACC,
formerly known as Associated Commodities Corporation, is a Tennessee Limited Liability
Company whose address is 400 Arrow Mines Road, Maury County, Tennessee. Its agent for

service of process is Mr, Thomas W. Hardin, 102 W 7" Street, Columbia, TN 38401-3249,

EXHIBIT
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JURISDICTION

II.

Pursuant to Tennessee Code Annotated (“Tenn. Code Ann.”) §69-3-107 the
Commissioner is authorized to exercise general supervision and control over the quality of all
state waters, administer and enforce all laws relating to pollution of such waters, and administer
and enforce the Tennessee Water Quality Control Act (the “WQC Act”), Tenn, Code Ann. §69-
3-101 et seq. and all standards, policies, rules, and regulations promulgated under the WQC Act.
The Commissioner is also authorized to bring suit in the name of the department for any
violation of the provisions of the WQC Act, seeking any remedy provided in the WQUC Act, and
any other statutory or common law remedy available for the control, prevention, and abatement
of pollution. Whenever the Commissioner has reason to believe that a violation of the WQC Act
has occurred or is about to occur, the Commissioner may issue a complaint to the violator, and
the Commissioner may order corrective action be taken pursuant to Tenn, Code Ann. §69-3-
109(a). Further, the Commissioner has authority to assess civil penalties against any violator of
the WQC Act, pursuant to Tenn. Code Ann. §69-3-115 of the Act; and has authority to assess
damages incurred by the state resulting from the violation, pursuant to Tenn. Code Ann. §69-3-
116 of the WQC Act.

III.

Department rules governing general water quality criteria and use classifications for

surface waters have been promulgated pursuant to Tenn. Code Ann. §69-3-105 and are effective

as the Official Compilation Rules and Regulations of the State of Tennessee, Chapters 400-40-03

and 400-40-04,
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Iv.

Sugar Creek is “waters” of the state as defined by Tenn, Code Ann. §69-3-103(44).
Pursuant to Tenn. Code Ann. §69-3-105(a), all waters of the state have been classified by the
Tennessee Board of Water Quality, Oil, and Gas for designated uses as set forth in Tennessee
Rule Chapter 400-40-04, Use Classifications for Surface Waters, Accordingly, the impacted
portion of Sugar Creek is classified for the following uses: domestic water supply, industrial
water supply, fish and aquatic life, recreation, irrigation, livestock watering, and wildlife. Sugar
Creek is listed on the 303(d) list due to salinity, total dissolved solids, chlorides, and other causes
from a landfill and other pollutant sources. Additionally, an unnamed tributary to Sugar Creek is
listed on the 303(d) list due to unionized ammonia, chlorides, and total dissolved solids from an
industrial landfill,

V.

When the Commissioner finds that provisions of the Tennessee Solid Waste Disposal
Act, (hereinafter the “SWD Act”), Tenn. Code Ann. §68-211-101 et seq. are not being complied
with, he is authorized by Tenn, Code Ann. §68-211-112 to issue order.s for correction to the
responsible person. Pursuant to Tenn. Code Ann. §68-211-104(1), it is unlawful to place or
deposit any solid waste into waters of the state except in a manner approved by the department or
the Tennessee Board of Water Quality, Oil, and Gas. Further, Tenn. Code Ann, §68-211-117
gives the Commissioner, or his authorized representative, the authority to assess damages and

civil penalties against any person who violates any provision of the SWD Act or any rule,

regulation, or standard adopted pursuant to said SWD Act.

VL
Pursuant to Tenn. Code Ann. §68-211-107 the Department is authorized to exercise

general supervision over the operation and maintenance of solid waste processing facilities and
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disposal facilities or sites. Such general supervision applies to all features of operation or
maintenance which do or may affect the public health and safety or the quality of the
environment and which do or may affect the proper processing and disposal of solid wastes.

Tennessee Rule 400-11-01-.04 establishes the minimum activities that landfill operators must

perform including, and not limited to, complying with the groundwater protection requirements.

VIL.
Pursuant to Tenn. Code Ann, §68-212-206, the Commissioner is authorized to request
any liable or potentially liable party to furnish information relating to possible hazardous
substances and to issue an order to any liable or potentially liable party requiring such party to

investigate and identify possible hazardous substance sites. The Commissioner is further

authorized by this section to order any liable or potentially liable party to contain, clean up,
monitor and maintain inactive hazardous substance sites. Additionally, pursuant to Tenn. Code
Ann. §68-212-215, the Commissioner may issue an order for correction to an appropriate person
if any provision of Part 2 of the Hazardous Waste Management Act of 1983 is not being carried
out, or if effective measures are not being taken to comply with any provision of said Part.
Further, pursuant to Tenn. Code Ann. §68-212-206 and Tenn. Code Ann. §68-212-216, the

Department has right of entry to the site and properties that must be entered to access the site.

VIIL

Respondent is a liable or potentially liable parties pursuant to the meaning of "liable

party" defined in Tenn. Code Ann, §68-212-202(4).
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IX.

Respondent is a "person" within the meaning of Tenn. Code Ann. §69-3-103(26) and
§68-212-202(4). Tenn. Code Ann. §68-212-202(4) incorporates by reference the definition of

person set forth in Tenn, Code Ann. §68-212-104(14).

X.

The site, hereinafter described, is a hazardous substance site within the meaning of Tenn.

Code Ann. §68-212-202(3).

XT.
Pursuant to Tenn. Code Ann, §68-212-222, no state or local permits are required for
clean-up activities which are conducted entirely on site and in accordance with Part 2 of the

Hazardous Waste Management Act of 1983; provided, that such clean-up activities meet the

standards that would apply if such permits were required.

X11.
Pursuant to Tennessee Code Annotated § 68-212-224, the Commissioner is authorized to

enter into a Consent Order with a party who is willing and able to conduct an investigation and

remediation of a hazardous substance.

FACTS
XIIL.
ACC is the current owner of an approximately 48.02-acre parcel of land located
immediately east of Arrow Mines Road south of the City of Mt. Pleasant in Maury C(-)unty,

Tennessee. Located on that parcel of land, and also curtently owned and operated by ACC, is a
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closed Class II (industrial) solid waste disposal facility known as the “ACC Landfill”, The ACC
landfill is the same landfill identified as the Smelter Services & Associated Commodity landfill
associated with the unnamed tributary to Sugar Creek, Arrow Lake, and Sugar Creek on the
Proposed Final 2014 303(d) List. Hereinafter, this property is referred to as the "Site." A more

complete description of this property is contained in a Deed of Record in Deed Book 809, Page

294, in the Register's Office of Maury County, Tennessee.

X1V.

In June of 2011, the Department and ACC entered into a Consent Order intended to
remediate extensive environmental problems with the ACC Landfill. A copy of that Consent
Order and a subsequent Amended and Restated Consent Order entered in August 2012 are
attached hereto as Lxhibit 1, The facts set-out in these Consent Orders are incorporated herein
by this reference. While there has been ongoing litigation concerning and related to these
Consent Orders since June of 2011, the Amended and Restated Consent Order remains in
Remedial work including a Removal Action was required pursuant to the

force.

Amended and Restated Consent Order. The Removal Action and remedial work is

proceeding. This Order is supplemental to the Amended and Restated Consent Otder.

However, to the extent there is any inconsistency, this Order controls.

XV.

The Amended and Restated Consent Order included excavation and relocation of waste

during four consecutive annual construction seasons. This included:

¢ Construction of the downgradient impoundment and up gradient storm

water diversion berms to manage storm water at the site.
e Construction of an approximate 12-acre lined on-site waste relocation

areas,
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e Excavation of approximately 555,500 cubic yards of waste and cover soils
from the original landfill and relocation of these materials to the new,

lined waste area.
e Construction and stabilization of a minimum 12-inch thick intermediate

cover layer over exposed waste.
The fourth phase has been completed and is detailed in a report titled Final Report Phase 4
Corrective Action Construction ACC Landfill, dated February 1, 2016, The capping of the

relocated waste commenced during the 2016 construction season.

XVI.

A ptimary goal of the Amended and Restated Consent Order was to significantly reduce

the loading of contaminants discharging from the Site via surface water.

XVIL

ACC performed regular monitoring of concentrations of several pollutants in surface
water and groundwater leaving the Site. Surface water leaving the ACC property flows in an
unnamed tributary of Sugar Creek, through a culvert located under Arrow Mines road, and
ultimately into Sugar Creek. ACC’s monitoring has not included measuring surface water flow
and as a result, loading cannot be calculated. However, monitoring has shown redpctions in the
concentrations of chlorides, ammonia, and TDS from pre-remedial action concentrations. The
September 6, 2016 ACC sampling data (from the October 2016 Surface Water Monitoring
Report — Quarterly Monitoring) shows that surface water continues to contain high levels of
chlorides, ammonia, and total dissolved solids; including concentrations of 3,150 mg/L for

chlorides, 41.5 mg/L for ammonia, and 4,810 mg/L for total dissolved solids.
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XVIII.

ACC has monitored groundwater at the Site for a number of years from five monitoring
wells. The June 21, 2016 ACC sampling data (from the June 2016 Groundwater Monitoring
Report) shows groundwater continues to contain high levels of chlorides, ammonia, and total
dissolved solids; including concentrations of 3,520 mg/L for chlorides, 4.07 mg/L for ammonia,
and 5,490 mg/L for total dissolved solids in monitoring well MW-3 and 6,690 mg/L for
chlorides, 108 mg/L for ammonia, and 9,620 mg/L for total dissolved solids in monitoring well

MW-5. Groundwater at the Site discharges to surface water at a number of seeps and/or springs.

XIX.
In the Amended and Restated Consent Order, the Department expressly reserved the right
to issue further Orders to require further or supplemental corrective action due to impacts from
the discharges from the Site (ACC Landfill), or based on changes of conditions or new

information, to assess civil penalties for all violations of the law, and to assess all damages.

ORDER
XX.

WHEREFORE, I, Robert J. Martineau, Jr., hereby ORDER and the Respondent

AGREES to fully and timely comply with the following:

A, CORRECTIVE ACTION OBJECTIVES

The corrective action objective for surface water is for surface water in (1) the unnamed
tributary draining the ACC landfill property to Sugar Creek, and (2) Sugar Creek to not be

impaired due to pollutants associated with the ACC landfill. It is anticipated that this corrective
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action objective will include, and not be limited to, stopping ongoing release of ACC landfill

pollutants that causes violation of the WQC Act in the unnamed tributary of Sugar Creek and

Sugar Creek,

The corrective action objective for surface water leaving the ACC site is to meet the

Tennessee Water Quality Criteria.

B. INVESTIGATION AND CORRECTIVE ACTION

(1)

Within one hundred and twenty (120) days of receipt of this ORDER, the
Respondent shall implement an interim action approved by the Department that
prevents sutface water and leachate with concentrations of ammonia, chlorides
and/or total dissolved solids exceeding the Tennessee Water Quality Criteria from
leaving the ACC property and polluting downstream waters including Sugar
Creek. Said interim action shall comply with all applicable laws and regulations
and shall continue to be implemented until an approved corrective action has been
implemented and determined effective by the Department in removing pollution
originating at the ACC landfill property including concentrations of ammonia,
chlorides, and total dissolved solids exceeding Tennessee Water Quality Criteria.
ACC may submit a written request for temporary discontinuance of the interim
action to evaluate effectiveness of an approved, installed corrective action(s) and
the Department may approve discontinuance of the interim action to evaluate
corrective action(s) or when an implemented corrective action is proven to be
effective. If a corrective action is deemed ineffective by the Department,
Respondent shall reinstate said interim action within five (5) days of written

notice from the Department that a corrective action is deemed incffective.
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Within ninety (90) days of the effective date of this ORDER, the Respondent may
submit to the Department a written corrective action work plan to replace the
interim action. The corrective action work plan shall be designed to prevent
ammonia, chlorides, and/or total dissolved solids in surface water from leaving
the ACC property in concentrations exceeding Tennessee Water Quality Criteria
for the designated uses. Said corrective action work plan shall also include
monitoring, feasibility study, and other activities necessary to develop an effective
corrective action, Said work plan shall define the process, specifics, and schedule
for implementation. Within fifteen (15) days of receipt of the Department’s
comments, the Respondent shall incorporate said comments and submit a revised
corrective action work plan to the Department. The Respondent shall incorporate
any additional comments provided by the Department and implement the
corrective action as approved by the Department. Respondent shall submit a
corrective actioﬁ report to the Departmer.lt within ninety (90) days of completion

of corrective action construction with as-built drawings, data and analyses

demonstrating results of implementation, operation and maintenance

requirements, and other information requested by the Department.

Within ninety (90) days of completion of corrective action construction,
Respondent shall submit to the Department an operation and maintenance plan
that defines all activities and actions, including frequency, necessary to maintain
effectiveness of the corrective action. The operations and maintenance plan shall
also include monitoring required to evaluate effectiveness of the corrective action
to achieve water quality criteria for chlorides, ammonia, and total dissolved solids

and to establish loading trends both seasonally and over time. Respondent shall
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implement the operation and maintenance plan as approved by the Department. If
Respondent does not submit a corrective action work plan, Respondent shall

submit an interim action operation and maintenance plan within ninety (90) days

of installation of the interim action.

(4)  Respondent shall submit quarterly reports with all monitoring data, loading,
documentation, analyses, and other information requested by the Department
according to a schedule and format requested or approved by the Department until
the Department determines quarterly reports are no longer necessary. Respondent

shall submit quarterly reports prior to the end of the month following the end of

the quarter.

C. COMMUNITY RELATIONS

Within thirty (30) days of the effective date of this ORDER, the Respondent shall submit

a public participation plan and Respondent shall implement the public participation plan as

approved by the Department.

D. ADDITIONAL CONFERENCES

Following receipt of any plans or reports, or at any time deemed necessary, the
Department may schedule a meeting, which the Respondent shall attend. The Respondent shall
be given notice of any such conference, in writing, at least seven (7) days prior to the meeting.

To the extent practicable, the meeting shall be scheduled at a mutually convenient time.

(014722863 111




E. SITE ACCESS

During the effective period of this ORDER, and until certification by the Department of
the completion of all activities under this ORDER and determination by the Department that
operation and maintenance is no longer necessary, the Department and its representatives or
designees shall have access during normal business hours and, upon reasonable notice, at non-
business hours, to the Site, or any location where characterization or remediation has been, is, or
will be conducted pursuant to this ORDER. Such access may be for the purpose of monitoring
activities; verifying data; conducting investigation; inspecting and copying records, logs, or other
documents that are not subject to a legally applicable privilege; or for conducting other activities
associated with the implementation of this ORDER. Nothing contained herein shall limit or
otherwise affect the Department's right of entry pursuant to any applicable statute, regulation, or
permit. The Department and its representatives shall comply with all reasonable health and
safety plans published by the Respondent for its contractor and used by Site personnel for the
purpose of protecting life and property. If safety plans are not included in the applicable Work

Plan, then they shall be provided to the Department for review prior to the commencement of

Work Plan activities at the Site.

F. OVERSIGHT AND ASSISTANCE COST

The Respondent shall pay all reasonable-costs associated with the Department's oversight
of the implementation of this ORDER. Oversight costs shall include, but not be limited to,
mileage, lab expense, and the current hourly rate and benefits for the Department's employees
actively employed in oversight of work under this ORDER (including preparation for and
attendance at meetings), the current State overhead rate, and costs for any state contractor(s)

involved in implementation of this ORDER. The Department shall provide the Respondent with
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pericdic statements reflecting costs incurred. Within sixty (60) days of the receipt of each such

statement, the Respondent shall pay to the Department the amount invoiced.

G. SUBMISSION OF INFORMATION, REPORTS, OR STUDIES

Any information, reports, or studies submitted under the terms of this ORDER shall be
signed and contain the following notarized certification:

I certify under penalty of law including, but not limited to, penalties for perjury,

that the information contained in this report or study and on any attachments is

true, accurate, and complete and to the best of my knowledge, information, and

belief. ] am aware that there ate significant penalties for submitting false
information, including the possibility of a fine and imprisonment for intentional

violation.

H. TIMEFRAMES AND DEADLINE EXTENSION

All timeframes specified in this ORDER are based on calendar days unless otherwise
specified. Prior to missing a deadline in this ORDER, Respondent may submit a written request
to extend a deadline for a specific period for a good cause shown. The extension request must
specify why the extension is requested and the s;;eciﬁc cause(s) for the du‘ration of the extension

requested, If the Department extends the deadline, a new deadline will be specified in the

written extension approval.

I CONTINGENT PENALTIES
Missing any deadline required by this ORDER and/or noncompliance with any

provision of this ORDER shall result in a contingent penalty of five hundred dollars ($500.00)
per day per deadline missed for calendar days one (1) through seven (7) and one thousand dollars
($1,000.00) for day eight _(8) and each day thereafier until the item associated with the deadline is
met or the noncompliance is resolved to the Department’s satisfaction, Contingent penalties shall

be payable to the Department within forty-five (45) days of the Department invoicing
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Respondent for the stipulated penalty. If Respondent disputes a contingent penalty, Respondent
shall submit written notice of dispute and any supporting documentation within thirty (30) days
of receipt of the Department’s invoice for the contingent penalty. If Respondent disputes a
contingent penalty, said penalty continues to accrue pending resolution of the dispute and does
not affect other penalties or their due dates. Resolution of dispute of contingent penalty shall be

decided by the Commissioner’s designee. This decision may be further appealed pursuant to the

Uniform Administrative Procedures Act (UAPA).

XXI.

RESERVATION OF RIGHTS

This ORDER shall not be construed as waiving any right or authority available to the
Commissioner to assess the Respondent for liability for costs, expenditures, damages incurred by
the State, or civil penalties. The right to order further investigation, remedial action, and/or
monitoring and maintenance is also specifically reserved. Further, this ORDER shall not be
construed as waiviné, settling, or in any ma@er compromising any 1.1atura1 resource damage -
claim which the State of Tennessee may have under Section 107 of CERCLA, or any statutes,
rules, regulations, or common law. The Department expressly reserves the right to issue further
Orders to require further or different corrective action for issues associated with the Site but not
addressed in this Order or based on changes of conditions or new information or for
noncompliance with this ORDER, to assess civil penalties for all violations of law, and to assess

all damages, including but not limited to, Natural Resource Damages.

(014722863114




XXII.
NOTICE OF RIGHTS

Tenn, Code Ann, §§68-211-113, 68-212-115, and 69-3-107 allow the Respondent to
appeal this Order. To do so, a written petition setting forth the grounds (reasons) for requesting a
hearing must be RECEIVED by the Commissioner within THIRTY (30) DAYS of the date the
Respondent received this Order or this Order will become final (not subject to review).

If an appeal is filed, an initial hearing of this will be conducted by an Administrative Law
Judge (ALJ) as a contested case hearing pursuant to the provisions of Tenn. Code Ann. §69-3-
115, Tenn, Code Ann. §4-5-301 et seq. (the Uniform Administrative Procedures Act), and Rule
1360-04-01 et seq. (the Department of State’s Uniform Rules of Procedure for Heating
Contested Cases Before State Administrative Agencies). Such hearings are legal proceedings in
the nature of a trial. Individual Respondents may represent themselves or be represented by an
attorney licensed to practice law in Tennessee. Artificial Respondents (corporations, limited
partnerships, limited liability companies, ete.) cannot engage in the practice of law and therefore
may only pursue an appeal through an attorney licensed to practice law in Tennessee. Low

income individuals may be eligible for representation at reduced or no cost through a local bar

association or legal aid organization.

At the conclusion of any initial hearing the ALJ has the authority to affirm, modify, or
deny the Order. Furthermore, the ALJ on behalf of the Board has the authority to assess
damages incurred by the Department including, but not limited to, all docketing expenses
associated with the setting of the matter for a hearing and the hourly fees incurred due to the
presence of the ALJ and a court reporter.

Any petition for review (appeal) must be directed to the Commissioner of the Tennessce

Department of Environment and Conservation, c/o E. Joseph Sanders, Senior Legal Counsel.
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Payments of the civil penalty and/or damages shall be made payable to “Treasurer, State of
Tennessee” and sent to the Division of Fiseal Services - Consolidated Fees Section, Tennessee
Department of Environment and Conservation, 10™ Floor, William R. Snodgrass Bldg., 312 Rosa

Parks Avenue, Nashville, Tennessee 37243. Technical questions and other correspondence

involving compliance issues should be sent to Evan Spann, Stdte of Tennessee, Division of
Remediation, 14™ Floor, William R. Snodgrass Bldg., 312 Rosa Parks Avenue, Nashville, TN
37243. The case number, DOR 16-0010 should be written on all correspondence regarding this

matter.

WAIVER OF RIGHT TO APPEAL

The Respondent understands that it has the right to appeal this Consent Order as set-out
above. By signing below, the Respondent knowingly and voluntarily waives any right to appeal

this Consent Order,

" AGREED by the parties this 23 day of November, 2016,

/%«sz\

ROBERT J.MARTI JGEAU . Copffiissioner ACCLLC
Tennessee Department of Environment

and Conservation pa—
by: 51«_"& O ( ), ’&CDJDS

E. Jos¥ph Sanfers Sharon O y}écobs

Senior Legal Counsel BPR# 6691 Attorney/ for Responident BPR#14626
Office of Generil Counsel Bone McAllester Norton PLLC

312 Rosa L Parks Avenue, 2nd FL TN Tower 511 Union Street / Suite 1600

Nashville, TN 37243 Nashville, TN 37219
615-532-0122 615 238-6306
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY

STATE OF TENNESSEE ex rel.
HERBERT H. SLATERY III, in his
official capacity as the Attorney General
And Reporter of Tennessee and

SHARI MEGHREBLIAN, Ph.D.,
Commissioner of the Tennessee
Department of Environment and
Conservation

Plaintiffs,

No. 18-1352-111
Prior No. 11-0769-111

V.

ACC, LLC f/k/a ASSOCIATED
COMMODITIES CORPORATION,

vvvvvvvvvvvvvvvv

Defendant.

AFFIDAVIT OF NANCY SULLIVAN

STATE OF TENNESSEE )

COUNTY OF DAVIDSON )

I, Nancy Sullivan, attest that the following information is truthful and accurate to the best of my
ability and the undersigned, after being duly sworn, states as follows:

il I am an adult with personal knowledge of the facts set forth in this affidavit.

2. I am a licensed Professional Engineer. I obtained my Bachelor of Engineering Degree
from Vanderbilt University in 1984. I have 34 years of experience as an environmental consultant
designing and permitting landfills and engineered covers for landfills; investigating, designing, and
permitting remedial actions; and providing oversight during site remediation and landfill construction
activities.

3. ] am a Principal at TriAD Environmental Consultants, Inc.

4. TriAD has been retained by ACC, LLC to design and prepare construction documents for
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remedial activities at the ACC Landfill located east of Arrow Mines Road south of the City of Mt.
Pleasant in Maury County, Tennessee. I am the Professional Engineer who developed the
construction documents and provided construction quality assurance oversight during landfill
construction activities at the ACC Landfill. Since remediation activities were initiated in 2012,
approximately 555,500 cubic yards of impacted wastes and soil from the former landfill have been
excavated and relocated to a lined waste disposal area on the site. These activities, including the
construction of a synthetic cover over the relocated wastes, were conducted over 5 phases
encompassing 5 years of construction activity. Since waste relocation, the monitored constituent
concentrations of ammonia, chlorides, and total dissolved solids (TDS) have declined more than 95
percent within the surface water leaving the site at the Road Crossing.

5B There are numerous corrective actions that could be implemented at the site to further
reduce constituent concentrations in surface water. To determine the most effective corrective
action(s) that would achieve the specified water quality criteria, a site investigation is required to
delineate the horizontal and vertical impact to site soils and their associated relationship to site waters.
After numerous submittals to the TDEC, approval of this first step has not been granted by TDEC for
any of the Corrective Action Work Plans provided since completion of the waste relocation activities.
Without this site-specific information, the development of engineering details, establishment of base
flow conditions, and relation to storm events cannot accurately be developed. In addition,
implementation of corrective actions without this site-specific information could result in unnecessary
expenditures and/or the construction of ineffective actions that would later require removal and
replacement of previously constructed measures with alternate measures. For example, in the event
ACC constructs a cap over the remaining in-place soils, ACC and/or TDEC may later determine, after
completion of additional site studies and continuing surface water monitoring, that the underlying

soils require removal or in-situ stabilization to prevent leaching of contaminants in which case the
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previously constructed cap could require removal and disposal and a new cap subsequently
constructed, all at an additional cost.

6. Due to the large upgradient drainage area to the Road Crossing which generates millions
of gallons of surface water runoff in a year, the collection and off-site treatment of all surface water
discharging through this location is not a technologically practicable action, conflicts with the 2012
Consent Order, would not address the source of impact to the receiving waters nor is it an
economically reasonable or cost-effective option for implementation. In addition, the time to
construct the infrastructure necessary to collect and treat millions of gallons of surface water far
exceeds any time allotted in the TDEC’s August 8, 2018, letter- to achieve the water quality criteria
by the November 1, 2018 deadline.

v In my opinion, it is unlikely that isolation and collection of water from the existing on-
site impoundments for subsequent treatment would achieve the water quality criteria due to the
interconnection between surface water and groundwater and the presence of seeps within waterways
at the site. Evidence for the ineffectiveness of this option is demonstrated by the results of sampling
conducted at the road crossing during the summer months of 2018 when the ponds were not
discharging. A site-specific investigation is required to determine the most effective option(s) for
implementation to achieve the specified water quality criteria. To date, ACC has not received
approval from TDEC to commence a site-specific investigation.

8. Based on the limited subsurface information available for the site, it is my professional
opinion that there is currently no reasonable, cost-effective interim measure that can with certainty be
implemented at the site to ensure all surface water will meet the water quality criteria by a date certain.

9. Interim measures were proposed and implemented to reduce constituent concentrations
pending approval of the CAWP and the associated investigatory program. These measures included

the collection and transport of leachate from the waste relocation area to an off-site treatment facility,

{01841802.3 }



and the redirection of surface water run-on around the lower surface water impoundment. The
constructed interim measures are two of several corrective actions that will ultimately be requireci to
achieve the specified water quality criteria. The specific combination of corrective actions chosen
should be based on a technical evaluation of site-specific conditions and evaluation of existing
subsurface conditions to provide a sustainable, cost-effective approach. The collection and treatment
of millions of gallons of water a year is not a sustainable solution to controlling releases from the
remaining impacted soils at the site and would impede the progress of the investigation and ultimate
construction of the corrective action by taxing the financial limits of ACC and hindering the ability
of ACC to progress with the construction of permanent, sustainable corrective measures that do not
require operation and maintenance of systems beyond the likely life of the company.

10.  Construction Storm Water Pollution Prevention Plans were prepared for each phase of
the landfill construction.

11.  Specific post-closure care and ground water monitoring plans are to be established by the
landfill operator in the Post-Closure Care Plan and the Groundwater Monitoring Plan. ACC has not
received approval of either the Post-Closure Care Plan or Groundwater Monitoring Plan it submitted

to the TDEC.

12.  Everything contained herein is true and correct to the best of my knowledge.

FURTHER AFFIANT SAYETH NOT.

Mo S

NANCY SULJIVAN, P.E.
TriAD Envirénmental Consultants, Inc.
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SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me on this the L'I day of

U ahone 01 - 1

Notary Public

January 2019.

My commission expires:

- B A
12-1 8 A \\‘\‘I ¢iH A o::’/,
%
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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY

No. 18-1352-II1
Prior No. 11-0769-111

VY.

ACC, LLC f/k/a ASSOCIATED
COMMODITIES CORPORATION,

STATE OF TENNESSEE ex rel. )
HERBERT H. SLATERY I1J, in his )
official capacity as the Attorney General )
And Reporter of Tennessee and )
SHARI MEGHREBLIAN, Ph.D., )
Commissioner of the Tennessee )
Department of Environment and )
Conservation )
)

Plaintiffs, )

)

)

)

)

)

)

Defendant.
AFFIDAVIT OF CHRISTOPHER M. SCOTT, PG

STATE OF TENNESSEE )
)
COUNTY OF DAVIDSON )
1, Christopher M. Scott, being duly sworn, do hereby depose and, upon personal

knowledge, state as follows:

1. I am an adult with personal knowledge of the facts set forth in this
affidavit.
2. I am employed by TriAD Environmental Consultants, Inc., as a Senior

Hydrogeologist. I have been employed by TriAD in this capacity since August 31, 1998.
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3 I hold bachelor’s and master’s degrees in geology, have over 32 years of
experience as a geologist, and am registered or certified as a professional geologist in
Tennessee, Kentucky, Indiana, Pennsylvania, Wyoming, and Georgia.

4, T have worked on hydrogeological aspects of the investigation and
remediation of the closed ACC Class II landfill since 2010, during which time I have
been responsible for investigating soil, surface water, and groundwater conditions,
designing and implementing environmental investigation studies, designing a;id
implementing surface water and groundwater sampling and analysis plans, interpreting

analytical results, and preparing and submitting to TDEC reports of various investigations

and sampling efforts.

5. [ received a copy of a letter from TDEC’s Mr. Evan Spann dated
September 16, 2016, regarding the June 2016 groundwater monitoring report. The letter
directed ACC to submit a plan by October 31, 2016, for abandonment and replacement of
two monitoring wells at the site, wells MW-4 and MW-6. Exhibit 1.

6. On October 21, 2016, I was present at a meeting with Mr. Spann, the
purpose of which, in part, was to discuss TDEC’s requested changes to the groundwater
monitoring network and the plan for such changes that TDEC requested in the September
16, 2016, letter. During the meeting, broad agreement was reached, including that there
was no need to replace MW-4 and that the plan should also include the addition of other
monitoring points to allow future groundwater monitoring of the new waste disposal area,
then being constructed to replace the closed landfill. Mr. Spann agreed that ACC should

ask for an extension to the due date for the plan to allow for additional investigation of

potential monitoring points. On October 28, I, acting for TriAD on behalf of ACC,
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emailed to Evan a request for the due date extension. When no reply was received, a
follow-up email was sent November 10. No response was received. Exhibit 2.
7. On February 3, 2017, Mr. Spann sent a letter responding to the routine

December 2017 groundwater monitoring report with the same comments about wells

MW-4 and MW-6. Exhibit 3.
8. On February 17, 2017, I was present at a meeting with Mr. Spann during

which additional discussions were held regarding the planned changes to the monitoring
network, which were those originally discussed during the October 21, 2I01 6, meeting. At
that time, Mr. Spann expressed no objections to ACC’s and TriAD’s proposed changes to
the monitoring well network.

9. On April 19, 2017, TriAD, on behalf of ACC, submitted the Wfittén plan
requested by TDEC. for changes to the groundwater monitoring network. The plan
included abandonment and replacement of MW-6 and the addition of two new monit‘oring

wells. The plan also included a detailed explanation of why abandonment of MW-4 was

not needed. Exhibit 4,

10.  On July 28, 2017, Mr. Spann sent a letter to ACC regarding the report of
the routine June 2017 groundwater monitoring event in which he again required
abandonment and replacement of MW-4 and MW-6. I replied via email for TriAD on
behalf of ACC, the same day, asking if Mr. Spann had reviewed the April 19 plan. On
August 2, 2017, Mr. Spann replied yia email that he had probably received the plan but

could not find it. He asked that it be resubmitted. Acting for TriAD on behalf of ACC, I

emailed the plan to Mr. Spann on that date. Exhibit 5.
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11. On December 7, 2017, TDEC required the submittal of a revised
Corrective Action Work Plan (CAWP), to include revisions to the groundwater
monitoring network, and extended the due date for the revised CAWP to January 31,
2018.

12. On January 31, 2018, TriAD on behalf of ACC submitted the revised
CAWP, which included the previously submitted proposed changes to the groundwater
monitoring network in the revised groundwater monitoring plan, an appendix to the
revised CAWP. This was the third time that TriAD, on behalf of ACC, submitted to
TDEC the proposed changes to the groundwater monitoring network.

13, On March 5, 2018, Mr. Spann responded to the routine December 2017
groundwater monitoring report with a letter again requiring abandonment and
replacement of MW-4 and MW-6, with a plan for such work due by March 30. Exhibit 6.

14, On March 14, 2018, Mr. Tom Grosko of ACC sent a letter to Mr. Spann,
copied to me, that presented a timeline of the requests, meetings, and submittals

regarding the proposed changes to the groundwater monitoring network at the site.

15. On September 27, 2018, Mr. Spann sent a letter to Mr. Grosko, copied to
me, that approved the plan submitted to TDEC on April19, 2017, with the exception that

TDEC asked why MW-4 was not proposed for replacement and requesting again that it

be replaced.
16. On November 26 through 28, 2018, 1, acting for TriAD on behalf of ACC,

supervised the abandonment and replacement of monitoring well MW-6 and installed
new monitoring wells MW-9 and MW-10 in accordance with the plan submitted to TDEC
on April 19, 2017. During this work, and as specified in the now-approved plan, I
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attempted to consult with Mr. Spann regarding the final location of MW-10 by phoning
him. I left a message and he did not return the call.

17.  On December 11, 2018, 1 directed a routine semi-annual groundwater
monitoring event at the site that included purging and sampling the new and previously
existing monitoring wells in accordance with the approved, 2012 monitoring plan.
During that event, mo_nitoring well MW-4 contained sufficient water for sampling and the
results confirmed the results from 2012, 2013, 2014, and 2015 that showed decreasing
concentrations of chloride, ammonia, and total dissolved solids at that location, with no
monitored constituents exceeding Tennessee General Use Criteria. These results further
verified the description of the horizontal extent of impact to groundwater and the
characteristics of MW-4 as presented in the April 19, 2017, plan and the CAWP.

18.  During development of the CAWP in response to the November 23, 2016,
Consent Order (Order), I was the principal author of the portions of the CAWP pertaining
to the site hydrogeology, the establishment of the Water Quality ériteria (WQC) that

would apply to surface water at the site, and the sampling methods that would be used to

determine whether the WQC were being met. This work began in Jate 2016 and

continued off and on as versions of the CAWP were submitted to TDEC and comments
from TDEC. were received and incorporated into the CAWP. The last version of the
CAWP of which I was part author was the one dated October 1, 2018, which 1 believe to
be the most recent version submitted to TDEC. T was also involved in discussions with

TDEC regarding the various versions of the CAWP and the preparation of ACC’s

responses to TDEC comments.
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19.  During preparation of the CAWP, TriAD and ACC discussed with TDEC
the setting of site~speciﬁ.o WQC based on the conditions present at the site, including the
pH of the water in the unnamed tributary and the results of toxicity testing performed
using water from the site. The first version of the CAWP, submitted to TDEC on March
18, 2017, included plans for development of these site-specific standards, designed to
meet the requirements of the Order and the regulations.

20. On June 1, 2017, TDEC responded to the March 18, 2017, CAWP with an
email from Mr. Spann containing questions and comments. The second item in the email
was a question based on\ the CAWP’s Section 3.2 that proposed a site-specific study to
develop WQC. Mr. Spann asked whether existing data, rather than data yet to be
collected, could be used to “begin determining these criteria now?” The fourth item in
this email was a question about how the “no observable effect concentrations”, based on
site-specific toxicity testing, would be developed. Based on these two questions, ACC _

and TriAD believed that TDEC had reviewed and approved the general approach to

setting site-specific WQC at the site. Exhibit 7.

21. On July 21, 2017, a revised version of the CAWP, which addressed the
questions and comments received from Mr. Spann on June 1, was submitted to TDEC.

22.  On September 11, 2017, TDEC, in a letter from Mr. Spann, responded to
the July 21, 2017, CAWP. The first item in the September 11 letter requested clarification
of why additional data were needed to establish site-specific WQC. The fifth item in the
letter noted that the CAWP proposed interim goals to be used until WQC could be set,
and that TDEC believed sufficient data were available “to develop standards based on the

rules of the Division of Water Resources.” Again, TriAD and ACC believed, based on
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these comments, that TDEC had reviewéd and approved the general approach to setting

site-specific WQC at the site. However, the letter also noted, and to my knowledge for
the first time, that the Division of Remediation had requested the Division of Water
Resources to establish WQC for the site, contrary to the other comments in the letter, the-
regulations and the Order. Exhibit 8.

23. On November 21, 2017, ACC responded to the September 11, 2017,
TDEC letter with answers to the questions and comments.: This letter clarified the
purpose of the interim standards, explained why additional data were needed to set site-
specific WQC, and asked why the Division of Water Resources had been tasked to set
WQC when Mr. Spann’s prior communications, the regulations and the Order all allowed
ACC to determine which WQC were applicable to the site. Exhibit 9.

24, On December 7, 2017, TDEC, in a letter from Mr. Spann, submitted
comments on the CAWP. In this letter, TDEC identified WQC that were selected by the
Division of Water Resources independent of site-specific studies or input from ACC. The
letter also rejected use of the interim standards that were proposed to be used during ’-che
time needed to complete site-specific studies and set a date-certain upon which all water
leaving the site had to meet the WQC set by TDEC. This letter was the first time in the
process in which I was aware that TDEC would not accept the development of site-
specific WQC for the site and the first time in my 28 years working with the TDEC that it

mandated a date-certain by which water must meet a specific standard independent of a

responsible party’s studies.

25. On January 31, 2018, a revised CAWP was submitted to TDEC that

incorporated the TDEC comments to the extent that ACC and TriAD judged those
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comments to be technically practicable and explained in an a(;,companying letter which
TDEC comments were not technically practicable. This version of the CAWP proposed
the use of interim standards (lower than those proposed in previous versions of the
CAWP) to be used only during the time required for the studies needed to set site-specific
WQC, which were, as understood by ACC and TriAD, allowed consistent with the
regulations and the Orders.

26. On August 8, 2018, TDEC, in a letter from Mr. Spann, rejected the revised
CAWP and the accompanying explanations. In a subsequent meeting I attended with
TDEC representatives including Mr. Spann and Mr. Gregory M. Denton on September
24, 2018, TDEC ex.plained why they would not accept site-specific WQC for the site.
This explanation was based on their interpretation of Rule Chapter 0400-40-03 General
Water Quality Criteria. To my knowledge, this was the first time TDEC had explained to
ACC and TriAD why site-specific WQC would not be accepted. TDEC also explained
that it planned to use the U.S. EPA ecological screening level for chloride (230 mg/L) as
a WQC rather than as guidance for developing WQC as intended by U.S. EPA. The text
accompanying the U.S. EPA screening levels includes the following: “Since these
numbers are based on conservative endpoints and sensitive ecological effects data, they
represent a preliminary screening of site chemical concentrations to determine the need to

conduct further investigations at the site. ESVs are not recommended for use as

remediation levels.”

27. On October 1, 2018, a revised CAWP was submitted to TDEC that
incorporated changes resulting from the TDEC letter dated August 8, 2018, and the

September 24, 2018, meeting. This version of the CAWP did not include interim
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standards or the development of site-specific WQC, instead adopting the WQC set by

TDEC in their December 7, 2017, letter. Exhibit 10.

28. On December 11 and 12, 2018, 1 directed a surface water sampling event
at the site that included the collection and analysis of samples from the unnamed tributary
and Sugar Creek as well as other required monitoring points. In this event, ACC and
TriAD were granted access to an adjacent landowner’s property, allowing for the first
time ACC and TriAD to collect samples from Sugar Creek immediately downstream of
the confluence with the unnamed tributary. The results for Sample SC-DS-UT, collected
approximately 100 feet downstream of the confluence, show that water in Sugar Creek
met the WQC TDEC cited in its December 7, 2017,. letter. Exhibit 11.

29.  Everything contained herein is true and correct to the best of my

knowledge.

FURTHER THE AFFIANT SAITH NOT. / M

CHRISTOPHEK M. SCOTT, PG

Sworn tp and subscribed before me
this day of January 2019.
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STATE OF TENNESSEE
DEPARTMENT OF ENVIRONMENT AND CONSERVATION

Division of Remediation

Willlam R. Snodgrass TN Tower
12 Rosa L, Parks Avenue, 14™ Floor
Nashville, Tennessea 37243

September 16, 2016

Mr, Tom Grosko

ACC, LLC

400 Arrow Mines.Read
Mt Pleasant, TN 38474

RE:  june 2016 Semi-Annual Groundwater Monitoring Report

ACC Landfill
Site #60-555

Dear Mr. Grosko;

On August 04, 2016, The Tennessee Department of Environment and Conservation (TDEC) - Division
of Remediation {DoR), received the June 2016 Groundwater Menitoring Report (Report). After

reviewing the Report, DR has the following comments.

As DoR observed in the December:2013 Semi-Annual Groundwater Monitoring Report Triad, reports
that “Since both these wells (MW-4 and MW-6) produced water in the December 2013 sampling
event, ACC believes that redevelopment was effective and that they should continue to produce
sufficient water in future groundwater monitoring events.” In DoR's response to this Report, it was
noted that MW-4 “failed to produce sufficient water to analyze for water quality parameters”. Since
June of 2012; monitoring well MW-4 has been dry 4 out of 9 sampling events and maonitoring well
MW-6 has been dry 3 out of 7 times it has been sampled. In the June 2016 Report, Triad states that
monitoring well MW-6 has provided “insufficient” data to evaluate in the regression analysis, These.
wells have not provided reliable data to date and the efforts taken to redévelop the wells in 2013 did

not improve the performance of these monitoring wells.

As monitoring wells in the locations of MW-4 and MW-6 are required to fully understand
groundwater flow, DoR is herein directing ACC, LLC to properly abandon and replace MW-4 and MW-
6. At least two new replacement welis-are to be developed in close proximity to the locations of
abandoned wells MW-4 and MW-6, Care should he taken when installing these new wells to ensure
that the screened intervals are appropriately set. Please provide a Work Plan for the proper
abandonment and replacement of both MW-4 and MW-6 by October 31, 2016 for DoR's review and

approval.




As of the date of this corresponderice, the salt cake waste has been removed from the existing
landfill and placed into the new cell. Additionally, the existing monitoring well network'is insufficient
to detect possible releases from the new cell because the monitoring wells are already impacted by
site-related contaminants; therefore, a revised ground water monitoring plan is required, The new
monitoring well network, consistent with Rule 0400-11-01-.04(7), will require installing new

. monitoring wells in order to discern any new contamination release from the landfill cell. In addition,
financial assurance consistent with Rule 0400-11-01-.03 shall also be provided. Please provide a
Work Plan for the development of a new monitoring well network by October 31, 2016 for DoR’s

review and approval.

Please fee! free to call me at (615) 532-0919 if you have any questions or comments.

L~

Evan Spann
Project Manager
Nashvilte Environmental Field Office

cc: Mrs. Sheri Jacobs
Bone McAllester Norton, PLLC
Nashville City Center, Suite 1600
511 Union Street
Nashville, TN 37219

Chris Scott, P.G.

TriAD Environmental Consultants, Inc.
207 Donelson Pike, Suite 200
Nashville, Tennessee 37214

DoR Central Office



Chris Scott

- From: Chris Scott
Sent: Thursday, November 10, 2016 4:01 PM
To: Evan W. Spann
Subject: FW: Request for Extension - ACC Landfill Groundwater - Site No. 60-555
Evan,

Just wanted to make sure you received this.

Thanks,

Chris

4

From: Chris Scott
Sent: Friday, October 28, 2016 2:09 PM

To: Evan W. Spann <Evan.W.Spann@tn.gov>
Cc: Tom Grosko (tgrosko@smelterservice.com) <tgrosko@smelterservice.com>; Sharon (Sheri) Jacobs

(sjacobs@bonelaw.com) <sjacohs@bonelaw.com>; Nancy Sullivan <nsullivan@triadenv.com>
Subject: Request for Extension- ACC Landfill Groundwater- Site No. 60-555

Dear Mr. Spann,

TrAD Environmental Consultants, Inc., (TriAD) on behalf of ACC, LLC, is requesting an extension to the due date for work
plans relating to the groundwater monitoring network at ACC Landfill in Mount Pleasant, Tennessee (Site). In a letter
dated September 16, 2016, you requested that ACC provide work pans for replacing certain monitoring wells and for
establishing a new monitoring network at the Site. 'In a meeting at TriAD’s office on October 21, 2016, you, Nancy
Sullivan, and Chris Scott discussed the groundwater monitoring network and the required work plans. Part of that
discussion included the possibility of creating a monitoring network for the new disposal area that incorporated a
groundwater seep in the south wall of the valley in which the old landfill was located. ACC would like to investigate this
possibility, and proposes to evaluate the seep location(s) further prior to completing the required work plans. Dry
conditions experienced since mid-September have made investigation of the seep impractical until seasonal rains

begin. For this reason, and because another scheduled groundwater monitoring event is due in December, we are

requesting that the due date for the work plans be extended to January 6, 2017.
Please let us know if you have questions.
Thank you,

Chris

Chris Scott, P.G.

TrAD Environmental Consultants, Inc.
207 Donelson Pike, Suite 200
Nashville, TN 37214

ph: 615-889-6888

fax: 615-889-4004

cscott@triadenv.com i EXHIBIT




DEPARTMENT OF ENVIRONMENT AND CONSERVATION
Division of Remediation
william R, Snodgrass TN Tower
312 Rosa L. Parks Avenue, 14 Floor
Nashville, Tennessee 37243

February 3, 2017

Mr. Tom Grosko

ACC, LLC

400 Arrow Mines Road
Mt Pleasant, TN 38474

December 2016 Semi-Annual Groundwater Monitoring Report

ACC Landfill
Site #60-555

RE:

Dear Mr. Grosko:

On January 20, 2017, The Tennessee Department of Environment and Conservation (TDEC) - Division
of Remediation (DoR), received the December 2016 Groundwater Monitoring Report (Report). After

reviewing the Report, DoR has the following comments,

DoR notes that monitoring wells MW-4 and MW-6 were dry in both sampling events
conducted in 2016 and therefore provided no data to evaluate impacted groundwater at the
Site. DoR reiterates herein the need for ACC, LLC to properly abandon and replace MW-4 and

MW-6.

The Report notes that “constituent concentrations are generally declining or remaining
neutral in the downgradient wells.” Monitoring wells MW-3 and MW-4 were dry in the
December sampling event and MW-4 was not sampled in 2016 due to the lack of water in
the well, It Is difficult to fully define the downgradient extent of the impatted groundwater at

the Site without reliable monitoring wells. DoR reiterates herein the need, previously
expressed, for a review of the existing monitoring well network to determine its suitability to

monitor groundwater at the Site

Please feel free to call me at {615) 532-0919 if you have any guestions or comments.

} ards,

Evan Spann
Project Manager
Nashville Environmental Field Office




207 Donelson Pike

‘f(" Suite 200
,:fr Nashville, TN 37214
' 615-889-6888

ﬁﬁ fax 615-889-4004
TriAD

ENVIRONMENTAL CONSULTANTS
April 19, 2017

Mr. Evan Spann

Division of Remediation

14"Floor

William R. Snodgrass Tennessee Tower
312 Rosa L. Parks Avenue

Nashville, Tennessee 37243

Re: Changes to Groundwater Monitoring Network
ACC Landfill, Mount Pleasant, Tennessee

Site # 60-555
TriAD Project No. 97-SS107-02

Dear Mr. Spann:

TriAD Environmental Consultants, Inc., (TriAD) on behalf of ACC, LLC is proposing in this
letter certain changes to the groundwater monitoring network at the ACC Landfill (Site) in
Mount Pleasant, Tennessee. These changes were requested by theTennessee

Department of Environment and Conservation — Division of Remediation (TDoR) in letters
dated September 16, 2016, and February 3, 2017, and in discussions regarding the Site
on June 21, 2016, and February 17, 2017. The following sections describe the existing
groundwater monitoring network and the proposed changes. A map showing existing

and proposed groundwater monitoring locations is attached.

Existing 'Groundwater Monitofing Network
As described in the Groundwater Monitoring Plan, ACC Landfill, (Plan) dated April 19,

2012, and approved by TDoR, groundwater monitoring during the Site corrective action
has included semi-annual monitoring for selected constituents at wells MW-2, MW-3,
MW-4, MW-5, and MW-6. Monitoring wells MW-7 and MW-8 are located at the southwest
and northwest corners of the Site, respectively, well outside the area impacted by the
former landfill, and are therefore not routinely monitored. All Site monitoring wells, except
background well MW-2, monitor shallow groundwater at the soil-bedrock interface. It is
this shallow groundwater that has been impacted by chlorides, ammonia, and total
dissolved solids (TDS) in the valley bottom in and downgradient of the former landfill.

Monitoring wells MW-3 and MW-5 monitor groundwater in the most impacted portion of
the valley and have generally provided reliable monitoring points. Well MW-4 provides
horizontal definition of the impact to the north. There is no nearby well to the south of
MW-5 to provide similar horizontal definition in that direction, although previous studies




Mr. Evan Spann
April 19, 2017
Page 2

at the Site, including geophysics, indicate that the southern boundary of the impacted
area is nearby.

Monitoring wells MW-4 and MW-6 have, throughout their existence, often been dry or
nearly dry during groundwater monitoring events. These conditions have resulted in
TDoR’s written request that both wells be abandoned and replaced with new, deeper
wells that would presumably provide more groundwater data. More data would allow
better evaluation of the effectiveness of the remedial action and more reliable future
monitoring of the new Waste Relocation Area (WRA) that was constructed as part of the

Site remediation.

Although monitoring well MW-8 is outside the area impacted by the former landfill, it has
been routinely monitored and its location is appropriate for monitoring of the WRA.
Monitoring well MW-4 is located near the edge of the area impacted by the former landfill,
and data from MW-4 have shown decreases in chloride, ammonia, and TDS
concentrations over the course of the Site remedial action, but it is not in a location

appropriate for monitoring of the WRA.

As noted, Site wells are constructed so as to monitor the shallow groundwater at the soil-
bedrock interface. The bedrock is the Hermitage Formation, which typically does not yield
significant quantities of groundwater and is generally considered to be an aquitard, mostly
preventing downward migration of groundwater. Therefore, the only saturated zone that
has been impacted by Site constituents and that is monitorable is the thin, saturated zone
at the top of rock. As discussed in person with you, MW-4 was constructed so that the
well screen enters the upper bedrock, creating a situation in which the screen fully
penetrates the saturated zone. When MW-4 is dry, it means there is insufficient
groundwater in the saturated zone to allow sampling. Well MW-6, however, was
constructed so that the bottom of the well screen is a few inches above the top of rock.
In times of low water, the bottom of the well screen may actually be above the water table,

making it impossible to obtain a sample.

Proposed Changes
As previously discussed with you, ACC is not proposing to abandon or replace MW-4,

which is already constructed so as to provide the greatest likelihood of yielding water and
is located near the edge of the impacted area, where the occasional inability to collect a
sample does not significantly affect the evaluation of Site groundwater .conditions.
Routine monitoring of MW-4 will continue as a remedial action effectiveness point and as

" a detection monitoring point for the WRA.

ACC is proposing to abandon and replace well MW-6. The replacement well, MW-6R, will
be constructed so that the well screen will extend across the soil-bedrock interface,
providing monitoring for the uppermost saturated zone. The replacement well will be
routinely monitored as a remedial action effectiveness point and as a detection monitoring

point for the WRA.

ACC is proposing that a new monitoring well, MW-9, will be constructed just west of the
WRA, near the nose of the ridge that extends from the WRA toward the Site Spring. This



Mr. Evan Spann
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well will be constructed so that the well screen will extend across the soil-bedrock
interface, providing monitoring for the uppermost saturated zone. The replacement well
will be routinely monitored as a remedial action effectiveness point and as a detection

monitoring point for the WRA.

ACC will evaluate the area south of MW-5 to determine the best location for constructing
a new monitoring well, MW-10, that will serve to define the horizontal extent of
groundwater impact in that direction. The evaluation may include digging test pits to the
top of rock so that the conductivity of the groundwater can be measured. A series of such
test pits should allow determination of the approximate extent of chloride impact and
therefore allow determination of the best location for the monitoring well. ACC will notify
TDoR of the proposed location for MW-10 prior to constructing the well. As with MW-6R
and MW-9, well MW-10 will be constructed so that the well screen will extend across the
soil-bedrock interface, providing monitoring for the uppermost saturated zone.

All new wells will be constructed as 2-inch diameter PVC wells with stick-up casings,
installed in accordance with TDEC and industry standards. The new wells will be
developed after installation to remove sediment and ensure that representative samples
can be collected. Well MW-6 will be abandoned by removing the surface completion then
overdrilling and removing the well materials. The remaining borehole will be filled with

cement-bentonite grout to the surface.

Schedule
The proposed changes to the groundwater monitoring network will, if approved in a timely

fashion by TDoR, be implemented in time to include the new monitoring wells in the June
2017 groundwater monitoring event.

Modifications to Existing Groundwater Monitoring Plan

Upon completion of the changes to the monitoring network, the Plan will be modified to
include the new locations. At this time, corrective action effectiveness monitoring will
continue — ACC is not proposing implementation of the detection monitoring program for
the WRA. Detection monitoring in accordance with Tennessee’s solid waste rules will
begin when sufficient data have been collected fo allow statistical evaluation of inorganic
constituent concentrations as required by the rules. Until that time, trends in the
concentrations of chloride, ammonia, and TDS will continue to be monitored and reported.

Please let me know if you have questions regarding this letter.

Sincerely,
TriAD Environmental Consultants, Inc.

(sl

Chris Scott, P.G.
Senior Hydrogeologist
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Attachments: Figure

cC: Mr. Tom Grosko
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STATE OF TENAIESSEE
DEPARTMENT OF ENViRON_MENT AND CONSERVATION
Division of Remediation
William R. Snodgrass TN Tower
312 Rosa L, Parks Avenue, 14" Floor
Mashville, Tennessee 37243

July 28, 2017

Mr. Tom Grosko

ACC, LLC

400 Arrow Mines Road
Mt Pleasant, TN 38474

RE: December 2016 Semi-Annual Groundwater Monitoring Report

ACC Landfiil
Site #60-555

Dear Mr. Grosko:

On July 25, 2017, The Tennessee Department of Environment and Conservation (TDEC) - Division of
Remediation (DoR), received the June 2017 Semi-Annual Groundwater Monitoring Report (Report).
After reviewing the Report, DoR has the following comments.

DoR notes that monitoring wells MW-4 and MW-6 were again dry in this samipling event
therefore provided no data to evaluate impacted groundwater at the Site, Since June of
2012, monitoring well MW-4 has béen dry 5 out of 9 sampling events and monitoring well
MW-6 has been dry 6 out of 11 times a sampling event has been conducted. Both MW-4 and
MW-6 have provided no data for over half of the sampling events conducted under the 2012
Amended and Restated Consent Order, meaning that key side-gradient and downgradient

areas of the Site are not being monitored.

As monitaring wells in the locations of MW-4 and MW-6 are required ta fGlly understand
groundwater flow, DoR is herein directing ACC, LLC to prdperly abandon and replace MW-4
and MW-6. At least two new replacement wells are to be developed in close proximity to the
locations of abandoned wells MW-4 and MW-6. Care should be taken when instailing these
new wells to ensure that the screened intervals are appropriately set.

The Report notes that “constituent concentrations are gen